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In the District Court of the United States in and for

the District of Idaho, Eastern Division

LESTER F. MURRAY and PACIFIC EMPLOY-
ERS' INSURANCE COMPANY, a Corpora-

tion, of California,

Plaintiffs,

vs.

LOUIS McFARLAND,
Defendant.

AMENDED COMPLAINT

Comes Now the plaintiff and for cause of action

against the defendant, alleges:

I.

That the jurisdiction of this Honorable Court is

based upon the fact that this is a civil action, and

that the plaintiff Murray is a resident of Illinois,

and that the plaintiff, Pacific Employers' Insur-

ance Company, is a corporation of California, and

that the defendant Louis McFarland is a resident

of Idaho. That the plaintiff Pacific Employers' In-

surance Company is qualified to do business in Utah

and in Idaho by reason of its having complied with

the laws of those states with respect to writing com-

pensation insurance and that the amount in con-

troversy in this suit exceeds the sum of Three

Thousand Dollars ($3,000.00) exclusive of interest

and by reason of the diversity of citizenship, the

United States District Court of the State of Idaho,

has jurisdiction, under Title 28, Section 41, USCA
(Judicial Code, Section 24, as amended.)
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II.

That the plaintiff Pacific Employers' Insurance

Company is a party to this action because it has a

claim against the defendant for compensation paid

to the plaintiff Lester F. Murray by reason of the

injuries sustained by him while acting in the line,

course and scope of his employment, and that the

said plaintiff Pacific Employers' Insurance Com-

pany has paid out the sum of Twenty-Eight Hun-

dred Thirty-Nine Dollars and 22/100 ($2839.22);

that said sums thus paid are as follows:

$ 380.40—Temporary Total Compensation.

605.20—Permanent Partial Disability.

1853.62—Medical Expense.

III.

That on the second day of October, 1951, at the

hour of approximately 3:45 o'clock p.m. of said

day, the plaintiff was driving his 1951 Plymouth

Sedan automobile in a northerly direction on U. S.

Highway 191 through the town of Downey, Idaho;

that at said time and place defendant Louis Mc-

Farland was operating a truck filled with grain in

a southerly direction on said Highway 191 in

Downey, Idaho, and that as a result of the negli-

gent, careless and heedless manner in which defend-

ant was operating his vehicle, it was caused to collide

with, and cause permanent personal injuries to the

plaintiff herein. That at said time and place in this

paragraph alleged, the plaintiff was an employee of

Inland Empire Insurance Company, an Idaho cor-
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poration, and was at said time and place acting in

the line, course and scope of his employment as

salesman.

IV.

That the defendant at said time and place was

negligent and careless in the following particulars:

(a) That the defendant failed and refused to

maintain or keep a proper or any lookout in south-

erly direction as he, the said defendant, made a

left hand turn and drove east across said highway

191 directly into the car being operated by the

plaintiff.

(b) That the defendant at said time and place

failed to have his said motor vehicle under control.

(c) That the defendant herein propelled and

drove his truck into a left hand turn across the

center line of said highway and into the car being

operated by the plaintiff, at a high, dangerous and

excessive rate of speed, considering the proximity of

the automobile being driven by the plaintiff.

(d) Defendant was further negligent and care-

less and heedless in operating his said automobile

upon the wrong side of said roadway and onto the

side of the roadway law^fully used by the plaintiff

herein.

(e) That the defendant was also negligent and

careless and heedless in failing to yield the right-of-

way to the plaintiff herein.

V.

That, as a result of this negligent conduct and as a

direct and proximate result thereof, the plaintiff
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lias suffered permanent and grievous personal in-

juries and damage to his said motor vehicle, which

he was at said time and place driving.

VI.

That at the time of said accident, the plaintiff

herein, Lester F. Murray, was regularly employed

and was earning from such employment the sum of

Four Hunderd Fifty Dollars ($450.00) per month,

and that by reason of said accident and injuries was

unable to work at his employment for a full period

of three months, and after returning to work was

only able to earn the sum of $250.00 for the first

month he returned to work, and further that the

said plaintiff, Pacific Employers' Insurance Com-

pany, a corporation of California, paid to the plain-

tiff Lester F. Murray for loss of wages, the sum

of $380.40, compensation.

VII.

That as a result of said collision between the

truck being driven by the defendant and the auto-

mobile being driven by the plaintiff, plaintiff suf-

fered the following personal injuries:

(a) Compression fracture body of the first lum-

bar vertebra with loss of one-half of the height of

the vertebra.

(b) Fracture, with displacement of the left

superior pubic ramus.

(c) Fracture, with displacement of the right

superior pubic ramus, comminuted.
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(d) Fracture, with marked displacement of the

left sacral wing.

(e) Dislocation with anterior widening of the

left sacro-illiac joint.

(f ) Fractures of the first, second and third left

transverse vertebral processes.

(g) Fractures of the left posterior ninth, tenth

and eleventh ribs.

(h) Fracture with displacement of the fifth

metatarsal bone of the left foot.

(i) Severe damage to the kidney with marked

bleeding and albuminuria.

(j) Cardiac decomposition.

(k) Concussion of the brain.

(1) Shock due to trauma and blood loss.

(m) Thrombo-phlebitis, severe, of the right leg.

VIII.

That as a result of said injury the plaintiff has

su:ffered and will continue to suffer pain and dis-

comfort as long as he may live.

IX.

Plaintiff alleges that as a result of his injuries he

has suffered permanent disability and that said dis-

ability will continue for the rest of plaintiff ^s

natural life. That, as a result of all the matters and

things set forth herein, the plaintiff, Lester F. Mur-

ray, has suffered damage in the sum of Fifty Thou-

sand Dollars ($50,000.00), and the plaintiff, Pacific

Employers' Insurance Company, by reason of the
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foregoing, has been required to and has paid out as

of this date as a result of said injuries the sum of

Twenty-eight Hundred Thirty-nine and 22/100 Dol-

lars ($2,839.22).

Wherefore, Plaintiff Lester F. Murray prays

judgment as follows: For the sum of Fifty Thou-

sand Dollars ($50,000.00) general damages, and for

the further sum of Twelve Hundred Nineteen and

60/100 Dollars ($1,219.60) loss of wages. The plain-

tiff, Pacific Employers' Insurance Company, prays

judgment in the amount of Twenty-eight Hundred

Thirty-nine and 22/100 Dollars ($2,839.22) for sums

paid by them to the said plaintiff, Lester F. Murray,

as alleged in the said complaint.

Dated this 18th day of October, 1952.

/s/ BEN PETERSON,

/s/ MILTON E. ZENER,

Residing at Pocatello, Idaho;

/s/ CHARLES WELCH, JR.,

/s/ ARTHUR NIELSEN,

Residing at Salt Lake City, Utah; Attorneys for

Plaintiffs.

[Endorsed]: Filed October 21, 1952.
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[Title of District Court and Cause.]

ANSWER TO AMENDED COMPLAINT

Comes now the defendant and as and for his an-

swer to the Amended Complaint of the plaintiff

alleges, affirms and denies as follows:

I.

That the said Amended Complaint fails to state

a claim against the defendant upon which relief can

be granted.

II.

Denies each and every allegation in said Amended

Complaint contained, save and except those allega-

tions hereinafter specifically admitted.

III.

Your defendant states that he has no information

as to whether or not the plaintiff. Pacific Employ-

ers' Insurance Company, a corporation, is a cor-

poration of the State of California, and likewise

he has no information as to w^hether or not the

plaintiff. Pacific Employers' Insurance Company, is

qualified to do business in Utah and in Idaho by

reason of having complied with the laws of those

states with respect to writing compensation insur-

ance, and therefore denies the same on information

and belief, but admits the remaining part of said

paragraph I of said Amended Complaint.

IV.

Your defendant states that he has no information

that the plaintiff. Pacific Employers' Insurance
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Company, is a party to this action, because it has a

complaint against defendant for compensation paid

to Plaintiff Lester F. Murray by reason of the in-

juries sustained by him while acting in the line,

course and scope of his employment, and therefore

denies the same on information and belief; and

your defendant likewise denies that the said plain-

tiff. Pacific Employers' Insurance Company, as a

result of the negligence of the defendant, and the

injuries to Plaintiff Murray, paid out the sum of

$2,839.22, or any other sum, or any other amount.

V.

Answering paragraph III, your defendant admits

that on the 2nd day of October, 1951, the plaintiff

was driving a sedan in a northerly direction on

U. S. Highway 191, and admits that your said de-

fendant was operating a truck filled with grain, but

denies each and every other allegation in said para-

graph contained, particularly denying that as a

result of negligence, carelessness, and the heedless

manner in which defendant was operating his ve-

hicle, it was caused to collide with, and cause per-

manent personal injuries to plaintiff herein, Lester

F. Murray.

Further answering said paragraph, your defend-

ant states that he has no information as to whether

or not the plaintiff, Lester F. Murray, was an em-

ployee of the Inland Empire Insurance Company,

and likewise states that he has no information as to

whether or not Plaintiff Murray was acting in line,

scope, and course of his employment, and therefore

denies the same.
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VI.

. Answering paragraph YII, defendant admits that

plaintiff, Lester F. Murray, was injured, but denies

that said injuries were occasioned by any negligence

on his part, and states that he is not aware of the

type, or kind of injuries sustained by plaintiff,

Lester F. Murray, and therefore, and for that rea-

son, on information and belief, denies each and

every allegation in said paragraph.

First Affirmative Defense

Further answering said Amended Complaint, and

as a first affirmative defense thereto, your said de-

fendant, Louis McFarland, alleges

:

I.

That the said plaintiff, Lester F. Murray, did not

exercise ordinary care, caution or prudence in the

premises to avoid said accident referred to in said

Amended Complaint, and the resulting injuries, if

any, complained of were directly and proximately

contributed to and caused by the fault, carelessness,

and negligence of Lester F. Murray, in the premises,

and the fault, carelessness and negligence of the

said Lester F. Murray contributed to and caused

whatever injuries said plaintiff, Lester F. Murray,

received.

Second Affirmative Defense

Further answering, and as a second affirmative

defense to said Amended Complaint, your said de-

fendant, Louis McFarland, alleges

:
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I.

That said plaintiff, Lester F. Murray, did not

exercise ordinary care, caution or prudence in the

premises to avoid said accident, and the resulting

injuries, if any, complained of were directly and

proximately contributed to and caused by the fault,

carelessness and negligence of the plaintiff, Lester

F. Murray, in the premises, and the fault, careless-

ness and negligence of said Lester F. Murray con-

tributed to and caused whatever injuries said plain-

tiff, Lester F. Murray, received, and that such

fault, negligence and carelessness of the said plain-

tiff, Lester F. Murray, was and is imputed to the

plaintiff, Pacific Employers' Insurance Company.

Third Affirmative Defense

Further answering said Amended Complaint, and

as a third affirmative defense thereto, your said de-

fendant, Louis McFarland, alleges

:

I.

That the said plaintiff, Lester F. Murray, did not

exercise ordinary care, caution or prudence in the

premises to avoid said accident referred to in said

Amended Complaint, and the resulting injuries, if

any, complained of were directly and proximately

contributed to and caused by the fault, carelessness

and negligence of Lester ¥. Murray in the premises,

and the fault, carelessness and negligence of the

plaintiff, Lester F. Murray, was the sole cause of

whatever injuries said Lester F. Murray received.
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Fourth Affirmative Defense

Further answering said Amended Complaint, and

as a fourth affirmative defense thereto, your said

defendant, Louis McFarland, alleges:

I.

That said plaintiff, Lester F. Murray, did not

exercise ordinary care, caution or prudence in the

premises to avoid said accident, and the resulting

injuries, if any, complained of were directly and

proximately contributed to and caused by the fault,

carelessness and negligence of the plaintiff, Lester

F. Murray, in the premises, and the fault, careless-

ness and negligence of said Lester F. Murray was

the sole cause of whatever injuries said plaintiff,

Lester F. Murray, received, and that such fault,

negligence and carelessness of the said plaintiff,

Lester F. Murray, was and is imputed to the plain-

tiff. Pacific Employers' Insurance Company.

Fifth Affirmative Defense

Further answering said Amended Complaint, and

as a fifth affirmative defense thereto, your said

defendant, Louis McFarland, alleges:

I.

That the said plaintiff, Lester F. Murray, failed

to see, or notice, or give way to defendant when he

had time and clearance to avoid a collision.
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Wherefore, Defendant, having fully answered,

prays that the plaintiffs take nothing by reason of

their cause of action, and that said defendant be

dismissed with his costs.

/s/ O. R. BAUM,

/s/ RUBY Y. BROWN,
Attorneys for Defendant,

Residing at Pocatello, Idaho.

[Endorsed]: Filed December 1, 1952.

[Title of District Court and Cause.]

MINUTE ENTRY—MAY 21, 1953

This cause came on for further trial before the

Court and jury; counsel for the respective parties

being present, it was agreed that the jury panel and

the alternate juror were all present.

Upon Motion of Ben Peterson, counsel for the

plaintiff, the deposition of Dr. Wallace S. Brooke

was ordered published. And here the plaintiff rests.

Plaintiff having rested comes now the defendant

renewing their motion for a Mistrial. The motion

was taken under advisement.

Plaintiff having rested comes now the defendant

and moves the Court for a directed Verdict in

favor of the defendant and against the defendant

in case the motion is overruled for a mistrial.

Upon convening of Court at 2:00 o'clock p.m., the

Court instructed the jury to find in favor of the

defendant and against the plaintiff.
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The Court discharged the alternate juror, and

the jury panel retired in charge of a Baili:ff, duly

sworn, to consider of their verdict.

On the same day the jury returned into Court,

counsel for the respective parties being present;

whereupon, the jury presented their written verdict

which was in the words following

:

[Title of Court and Cause.]

VERDICT

We, the Jury in the above-entitled case, acting

under the instructions of the Court, find for the

defendant and against the plaintiff.

MRS. ELLEN COREY,
Foreman.

The Verdict was recorded in the presence of the

jury, and then read to them, and they each con-

firmed the same.
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In the District Court of the United States for the

District of Idaho, Eastern Division

No. 1745

LESTER F. MURRAY, and PACIFIC EMPLOY-
ERS' INSURANCE COMPANY, a Corpora-

tion of California,

Plaintiffs,

vs.

LOUIS McFARLAND,
Defendant.

JUDGMENT

This action came on regularly for trial, the par-

ties appearing by their attorneys. A jury of twelve

persons was regularly empaneled and sworn to try

said cause. Evidence was introduced on the part of

the plaintiffs, at the close of which the defendant's

counsel moved the Court to instruct the jury to re-

turn a verdict for the defendant, which motion was

granted. The jury thereupon presented their writ-

ten verdict, which was in words following

:

We, the Jury in the above-entitled case, acting

under the instructions of the Court, find for the de-

fendant and against the plaintiffs.

MRS. ELLEN COREY,
Foreman.

Wherefore, By virtue of the law, and by reason

of the premises aforesaid, it is Ordered and Ad-

judged that said plaintiffs take nothing upon his
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Complaint herein, and that the defendant recover

its costs, taxed in the sum of $120.46.

Witness, The Honorable Chase A. Clark, Judge of

said Court, and the Seal thereof, this 21st day of

May, 1953.

[Seal] /s/ ED M. BRYAN,
Clerk.

[Endorsed] : Filed May 21, 1953.

[Title of District Court and Cause.]

NOTICE OP APPEAL

Notice is Hereby Given that Lester P. Murray

and Pacific Employers' Insurance Company, above-

named plaintiffs, hereby appeal to the United States

Court of Appeals for the Ninth Circuit from that

certain Order of Dismissal or Non-Suit or directed

verdict in which said Order judgment was entered

in favor of the defendant and against the plaintiffs,

such judgment having been entered on the 21st day

of May, 1953.

/s/ BEN PETERSON,

/s/ CHARLES WELCH, JR.,

/s/ ARTHUR NIELSEN,

Attorneys for Plaintiffs.

Service of Copy acknowledged.

[Endorsed] : Filed June 20, 1953.
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In the United States District Court for the District

of Idaho, Eastern Division

No. 1745

LESTER F. MUREAY and PACIFIC EMPLOY-
ERS' INSURANCE COMPANY, a Corpora-

tion of California,

Plainti:ffs,

vs.

LOUIS McFARLAND,
Defendant.

TRANSCRIPT

Before the Honorable Chase A. Clark.

Appearances

BEN PETERSON,

MILTON E. ZENER,

CHARLES WELCH, JR.,

ARTHUR H. NIELSEN,

Attorneys for the Plaintiffs.

O. R. BAUM,
Attorney for the Defendant.

* * *
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May 20, 1953—10 A.M.

* * *

MELVIN M. GRAVES
called as a witness for the Plaintiff, after being first

duly sworn, testifies as follows

:

Direct Examination

By Mr. Peterson

:

Q. Will you state your residence, Doctor?

A. Pocatello.

Q. In what business or profession are you en-

gaged? A. I am a surgeon.

Q. What educational qualifications have you

had?

Judge Baum: I will admit Dr. Graves' qualifi-

cations.

The Court: The qualifications are all admitted.

Q. Dr. Graves, you made an examination of a

Mr. Ijester F. Murray recently, did you?

A. Yes, I examined him on the 16th of May.

Q. When? A. May 16, 1953. [3*]

Cross-Examination

By Judge Baum

:

Q. You wouldn't say that Mr. Murray suffered

amnesia at the time of this accident, would you?

A. I simply said that he could have.

Q. You don't know that he did?

*Page numbering appearing at foot of page of original Reporter's
Transcript of Record.
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(Testimony of Melvin M. Graves.)

A. That's right. [7]

Judge Baum: That's all, thank you, Doctor.

Mr. Peterson : May I ask a few questions that I

overlooked on the direct examination?

The Court: Yes, you may.

Redirect Examination

By Mr. Peterson:

Q. Do you have some X-rays there, Doctor ?

A. Yes.

Q. Could you take them out of that folder

A. I think there are only two that are necessary.

Q. Now, this condition that we described with

respect to a blood clot, that doesn't show up on an

X-ray does it ? A. No, sir. [8]

JOHN L. TILLOTSON
called as a witness by the Plaintiif , after being first

duly sworn, testifies as follows

:

Direct Examination

By Mr. Nielsen: [10]

Q. Where do you reside Mr. Tillotson?

A. Downey, Idaho.

Q. What is your occupation or business?

A. City Marshal and constable.

Q. City Marshal at Downey? A. Yes, sir.

Q. How long have you been employed as the

Marshal ?



vs. Louis McFarland 21

(Testimony of John L. Tillotson.)

A. Around ten years—better than ten years.

Q. You are acquainted with Mr. McFarland, the

defendant in this case, are you not ?

A. Yes, sir.

Q. And how long have you known him?

A. I have known Mr. McFarland for several

years.

Q. You are personal friends?

A. Yes, sir, that's right.

Q. In connection with your activities as Marshal,

did you about the 2nd of October, 1951, investigate

an accident between two vehicles that occurred in

Downey, Idaho ? A. I did, sir.

Q. And was the driver of one of those vehicles

Mr. McFarland? A. Yes, sir.

Q. Where was he when you first arrived at the

scene of the accident?

A. He was outside of the truck, sir.

Q. Were the two vehicles there at the time you

came? [11] A. Yes, sir.

Q. What was the description of the two vehicles ?

A. One was pretty badly damaged, sir.

Q. What kind of vehicles were they?

A. May I look on my note book, your Honor?

The Court : Yes, you may.

Q. You made these notes at the time of the acci-

dent? A. Yes, sir.

Q. And you have your original notes in Court

with you? A. Yes, sir.

Q. You may refer to them to refresh your recol-
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(Testimony of John L. Tillotson.)

lection and then testify from your recollection.

A. Mr. Murray was driving a 1951 sedan and

Mr. Louis McFarland was driving a two-ton truck.

Q. This two-ton truck, did it have anything in it ?

A. Yes, sir, it was loaded with grain, approxi-

mately, I would say, about two hundred bushels of

wheat.

Q. Are you familiar with the kind of wheat it

was? A. No, I am not.

Q. At the time you saw the vehicles were they

on or off the highway'?

A. They were practically off the highway.

Q. In which direction were they facing ?

A. The truck was facing a little bit to the south

and east, and the sedan as I recall just a shade to

the north and east.

Q. Were they together at that time % [12]

A. Yes, sir.

Q. What part of the cars were together ?

A. The front part, that is, the front part of the

truck and the center of the sedan.

Q. And which side of the sedan?

A. The left side, sir.

Q. And what part of the truck?

A. The right front.

Q. Mr. Tillotson, and which side of the road

were they on? A. The east side.

Q. That would on the right hand side for vehicles

traveling north? A. That would be right.
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(Testimony of John L. Tillotson.)

Q. This highway that runs through Downey is

known as highway 91 and 191?

A. That would be right.

Q. And it runs generally in a north and south

direction? A. Yes, sir.

Q. How many lanes of traffic are there available

for automobiles traveling in a north and south di-

rection ? A. Two.

Q. One in each direction? A. Yes.

Q. Is that highway divided by a center line?

A. Well, I believe it is, yes, sir.

Q. Do you know how wide the hard surface of

the highway is ? [13]

A. No, I don't. I have it somewhere here.

Q. Did you make any measurements?

A. Yes, I think I did measure it, but I don't see

that I have it down here.

Q. At or near the point where you observed

these vehicles did you observe any side road taking

off the highway or coming on the highway?

A. I didn't get that.

Q. Is there a side road taking off from the main

highway at or near where you observed these ve-

hicles ?

A. Yes, there is a side road that takes off to the

main part of town.

Q. With respect to where the vehicles were is

that side road farther south or north?

A. South.

Q. Did you make any measurements as to how

far to the north of the side road the vehicles were?
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A. I would say approximately 45 or 50 feet from

the stop sign there.

Q. Is there a stop sign indicating that vehicles

should stop coming from the side road to the main

highway ?

A. Yes, sir, a stop sign and a railroad sign.

Q. Now, Mr. Tillotson, referring to the first pic-

ture which is marked as Plaintiff's Exhibit 3, can

you tell the jury what that is a picture of ? [14]

A. That is a picture of the main highway coming

into town from the north and also the side road that

goes over the railroad into the main part of town.

Q. In which direction does that picture appear

to be taken? A. I would be looking north.

Q. From a point south of where the side road

takes off the main highway?

A. That is right.

Q. Is that a fair representation of

Judge Baum : I have no objection to the pictures.

The Court : May all of them be admitted without

any objection on your part. Judge Baum?
Judge Baum: Yes, sir.

The Court: They may be admitted at this time.

(Exhibits 3, 4 and 5 admitted.)

Q. Referring to Exhibit 3, you spoke of a stop

sign. You indicated that the vehicles appeared to be

north of a certain stop sign. Now, does that stop sign

appear on that exhibit ? A. Yes, sir.

Q. Where is that with reference to the exhibit?
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Judge Baum: We object to that, the exhibit

shows for itself.

The Court: He may testify in regard to it.

These exhibits will be handed to the jury however,

and they will be able to see what the exhibits

show. [15]

A. It is just a little south of where the accident

was.

Q. Is that the stop sign near the side about the

middle of the picture—is that the stop sign that

appears there? A. Practically, yes, sir.

Q. Now how far to the north of that sign would

you say the vehicles were when you first observed

them?

A. I would say anywhere between 45 and 50

feet.

Q. With reference to the hard surfaced portion

of the highway was there any part of the vehicles on

the hard surface of the highway ?

A. When I got there you mean?

Q. Yes.

A. This is all hard surface, it is oiled over

through here—they were over in here, but they were

off the main highway.

Q. They were off the main highway?

A. Yes.

Q. But on the oil which you say is along the

edge? A. Yes, it is oiled.

Q. Did you make any measurement of the pro-

longation of the highway line to any part on the

truck ?
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A. I measured from the highway to the rear part

of the truck, yes, sir.

Q. To which corner of the truck did you meas-

ure ? A. The right-hand corner.

Q. What was that measurement ?

A. Well, as I look at this it was 36 feet, I

thought it was 31 feet [16] but it was 36 feet from

the oil pavement to the front of the truck.

Q. Yes, but do you have a measurement to the

rear of the truck?

A. The back of the truck to the oil pavement

was 12^2 feet.

Q. I call your attention to some light material

that appears on the exhibit to the left of the stop

sign and I ask you if you are able to identify that

material %

A. It could be some of that wheat that was

thrown out of the truck, I wouldn't take an oath on

that.

Q. Was there any of the wheat spilled there from

the truck at the time of the accident?

A. Yes, sir.

Q. Calling your attention to exhibits 4 and 5, I

will ask you whether that appeared to be the Ply-

mouth automobile operated by Mr. Murray ?

A. It appears to be, yes.

Q. And it shows the left hand side, if

Judge Baum: I object to that as leading, the wit-

ness can answer without suggestion from counsel.

The Court: The questions are leading.

Q. Does it show the left-hand side ?
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A. Yes.

Q. Did you make any observation as to where

the impact between the vehicles had taken place, that

is, the position on the road ? A. Yes, sir. [17]

Q. With reference to the prolongation of the

right-hand side of the hard surface of the main high-

way what measurements did you makef

A. Do you want it all—all the measurements I

made.

Q. Did you make several measurements'?

A. I made the one measurement, do you want it

all—I will read it to you and if it is not right—not

what you want

Q. You read it to me.

A. 36 feet from oil pavement to front of the

truck; 171/2 feet from oil to the point of impact;

from point of impact to where both vehicles stopped

was 111/2 feet; from back of truck to the oil pave-

ment was 121/^ feet.

Q. Where was Mr. Murray when you saw him ?

A. Mr. Murray was out with the crowd there,

there was several there when I got there—you ask

about Mr. Murray *?

Q. Yes?

A. I beg your pardon, I was thinking of Mr.

McFarland—Mr. Murray was in the car—^in the

front seat of the car.

Q. Was anyone else with him?

A. No, sir.

Q. Did you talk to Mr. McFarland at the scene

of the accident ? A.I did.
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Q. With reference to how this accident occurred,

did Mr. McFarland say anything to you ? [18]

A. We always ask them about that, to get the

story from both participants.

Q. With reference particularly to where Mr.

Murray was, did he say anything as to where he

was?

Judge Baum. Objected to as leading. Let him

ask for the full conversation.

The Court: Sustained.

Q. With reference to how the accident occurred

what did Mr. McFarland say to you?

A. He said he was coming to town with a load of

grain, taking it over to the elevator, I believe, to get

treated and fanned for the purpose of planting or

selling. I wouldn't be positive but anyway he was

taking it to the elevator, and pulling on his right-

hand lane of traffic he had to make a left-hand turn

to get over that railroad crossing to get over to the

mill. It is the only way he had of doing it. Mr. Mc-

Farland told me that he signaled with his left arm

to make the left-hand turn. He told me he had no

way of avoiding the collision.

Q. Now, you wrote down what he told you at

that time? A. Yes, sir.

Q. Now, is that on the notes that you have there ?

A. No, I don't make that—at least I haven't got

that here, it may be on the original report. This is

a copy of my daily book that I have with me at all

times. I copy it from [19] there to here, and at

times it may make some impression on my mind.
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Q. (By Mr. Nielsen) : May I ask to have that

book for a moment, your Honor, to refer to his

notes ?

The Court: Yes, you may.

The Court: Do you have any objection to this

exhibit, Judge Baum ?

Judge Baum : None.

The Court : Then Exhibit 6 may be admitted.

Q. With reference to Exhibit 6 can you tell us

what that picture represents?

A. Yes, that is Mr. McFarland 's truck.

Q. That is the front end of the truck ?

A. Yes, sir.

Q. With reference to whether it appears to be a

fair representation of the truck at the time you saw

it at the scene of the accident, will you state whether

it is or not?

Judge Baum: Objected to as calling for a con-

clusion of the witness. It is in evidence without ob-

jection and if it is not a fair representation, they

had no business offerng it.

The Court: That's right—objection sustained.

Q. Mr. Tillotson, you stated that you had made a

report of this matter to the State Highway Depart-

ment or the Sheriff's Office? [20]

A. The Sheriff's Office, yes.

Q. That is on a printed form, is it not ?

A. Yes, sir.

Q. Now, in connection with that do you recall

what you wrote down on the form as to what the
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driver Mr. McFarland told you about how the acci-

dent happened f

A. No, I can't recall. That's a long while ago, but

if it is on there that is what it was.

The Court: Isn't there a statute that provides

that these reports are not to be used?

Judge Baum: That is what I thought, your

Honor.

Mr. Nielsen: I understood, your Honor, that it

referred only to the individual report and not to the

officer's report.

The Court: I think it refers to any officer's re-

port.

Q. Now, Mr. Tillotson

The Court : I think it refers to official reports.

Mr. Nielsen: I intend to use it to refresh his

memory only.

The Court : I think you are not permitted to it in

any way. Of course, I may be mistaken on this and

I could look it up.

Q. What if anything was Mr. Murray doing as

you saw him in the [21] front seat of the automo-

bile?

A. He was badly hurt, sir, and he was lying

there in a cramped position.

Q. Was he removed while you were there?

A. Yes, sir.

Q. Do you know what was done with him when

he was removed? A. Yes, sir.

Q. Will you state?

A. Doctor Burkett came there and we laid him
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on Dr. Burkett's stretcher and he was taken to the

Marsh Valley Hospital.

Q. Is Dr. Burkett a practicing physician in

Downey? A. Yes, sir.

Q. Can you tell us about the size of the bed of the

truck that was involved?

A. I didn't measure it, sir.

Q. I think you testified as to the approximate

amount of wheat or the grain that was on the truck ?

A. I did, yes.

Q. Tell us to what heighth the truck was loaded

with the grain, if you recall.

A. It was pretty well loaded but like I say I

couldn't tell, no, I couldn't tell because so much was

knocked out on the ground by the impact.

Q. Did you observe how close to the top the grain

was in the truck at the time you arrived ? [22]

A. Naturally there would be more grain in one

end than the other.

Q. I wonder if you do know how far down the

grain was from the top of the truck?

A. No, I couldn't say for sure.

Mr. Nielsen : Now, if we may reserve any further

examination on the diagram and report, I believe

we have no further examination.

Cross-Examination

By Judge Baum:

Q. You were asked about a conversation; now,

will you tell us all the conversation you had with Mr.

McFarland there that day when you arrived ?
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A. Well, I practically mentioned all I had with

Mr. McFarland for the time being.

Q. What was said as to who he had reported to

or if he had'? A. I don't understand.

Q. What was said with reference to reporting?

A. Mr. McFarland reported to me. I don't know

as he reported to anyone else.

Q. Was anything said about insurance?

A. Yes, sir.

Q. I want you to give all of the conversation that

you had with Mr. McFarland at the time that Mr.

Nielsen asked you about. [23]

Mr. Nielsen : We object to this as immaterial and

irrelevant and certainly has nothing to do with how

the accident occurred.

The Court: All the conversation would be ad-

missible.

A. Of course, I talked to Mr. McFarland and I

asked Mr. McFarland if he had insurance on his

truck. That is natural ; we always do in the investi-

gations and Mr. McFarland told me ^'no." He said

he did not.

Q. As I understand you Mr. McFarland told you

that he signaled that he was crossing the highway?

A. That's right.

Q. Did I imderstand you to say that it was the

right front fender of Mr. McFarland 's truck that

was injured? A. That's right, sir.

Q. His car or truck was located in a south and

southeasterly direction and Mr. Murray's was in a

northeast and southwesterly direction ?
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A. That's right, sir.

Judge Baum : I would like to have these exhibits

marked 8 to 13.

The Court : We will recess at this time imtil 1 :30

this afternoon.

May 20, 1953—1:30 P.M.

The Court: You have examined the exhibits,

do [24] you have any objection.

Mr. Nielsen: We have examined 8 to 13 and we

object to number ten. We think that has no bearing

here. As to the others we have no objection.

The Court : All the exhibits will be admitted ex-

cept number 10 and I will hear you on that, Judge

Baum.

Judge Baum: We expect to show the point of

impact from that exhibit.

The Court: It may be admitted also, now you

may show them all admitted—the ones counsel ex-

amined.

Mr. Nielsen: We have looked at Exhibits 14 to

17, inclusive, and we have no objection to any of

those.

The Court : They may be admitted.

Q. Do you know where the Murray car was taken

to? A. Yes, to the Hyde Motor Company.

Q. As I understand it this was a picture of the

car after it was taken to the Hyde Motor Company ^

A. Yes, sir.

Q. I refer to Exhibit 16—first, Mr. Tillotson,

which exhibit was that"? A. 17.

Q. I refer you now to Exhibit 16. Will you say
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what that is ? Is that the same car but a front view ?

A. I would say it is, yes.

Q. Exhibit 15 is another view, is it not—a side

view? A. Yes. [25]

Q. And 14 also ? A. Yes, sir.

Q. Referring to Exhibit 13, can you tell us from

what point that was taken, if you know?

A. I would say it was taken north of the ac-

cident.

Q. And looking south'?

A. Yes, sir, facing south.

Q. Is the mark showing to the left where the

telephone or telegraph pole is—is that the entrance

way over to the east side of Downey %

A. Yes, sir.

Q. That roadway

A. You can see the road there.

Q. That goes over the railroad ?

A. To the main part of town, yes.

Q. And the same condition is true as to Exhibit

12 ? A. Yes, sir.

Q. And likewise to 11? A. Yes, sir.

Q. Now, Exhibit 9, was that taken from a point

further south still looking into that driveway ?

A. I would say it was, yes, sir.

Q. The driveway is immediately to the left of the

picture? A. That's right. [26]

Q. Number 10 ; where is the point that was taken

from?

A. That could be taken both ways as far as I am
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concerned but I would say it was taken from the

south.

Q. And likewise Exhibit 8 ?

A. Yes, from the south.

Q. Mr. Tillotson, do you know—first, the acci-

dent was reported to you as an officer, was it not?

A. Yes, sir.

Q. Where were you when you received the re-

port ? A. At my home.

Q. How far is that from the scene of the ac-

cident? A. Not over three blocks, sir.

Q. And did you go immediately ?

A. Absolutely.

Q. And the cars had not been moved when you

arrived? A. No, sir.

Q. Now, the state of the weather at the time you

left your home to go to the accident ?

A. Very cloudy and rainy.

Q. Was it raining sufficiently so that you got

wet? A. Yes, sir.

Q. Was the pavement wet? A. Yes, sir.

Q. Were there any pools of water on the pave-

ment? [27]

A. As to that I didn't notice but it was raining

right hard.

Q. May I see your book, please ? Opposing coun-

sel took a look at it—may I see it? A. Yes.

Q. This morning you were talking about some

distances ? A. Yes.

Q. You had written those down?

A. Yes, sir.
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Q. Those are not in here?

A. They are right in there, there is more than

one sheet to that. The measurements are the last

sheet.

Q. I notice in this book you have made an ob-

servation, Mr. Witness, as to what it looked like to

you, is that correct?

Mr. Nielsen: We object to that, your Honor, as

calling for a conclusion of the witness and imma-

terial.

Judge Baum : I will withdraw it at this time.

Q. The information you have on that book you

wrote down when?

A. At the scene of the accident.

Q. Now, you were asked by opposing counsel to

tell about certain measurements taken from that

book. Now, what else have you in that book ?

Mr. Nielsen : Again we object on the ground that

it is incompetent, immaterial and irrelevant as to

what is in this book and it is self-serving.

The Court: How long have you been a police

officer? [28] A. About ten years.

The Court : You have examined a good many ac-

cidents ?

A. Yes, sir, but this is the first time I was ever

called in court on one.

The Court: He may answer.

Q. You may state.

A. Here is what I have. "Looking both cars over

at the scene of the accident, it looked to me like the

Plymouth ran into the right front side of the truck."
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Q. Mr. Tillotson, do you know as to whether or

not where this accident happened is within the limits

of the village of Downey ? A. Yes, it is.

Q. And this highway upon which these cars were

driving at that point is within the village of

Downey, is it ? A. It is.

Q. When you were talking this morning about a

sign and said this impact happened 45 feet north,

above that, is that still within the village of Downey ?

A. Yes, sir.

Q. I believe you stated that it was 11% feet from

the point of impact to where the vehicles were

stopped, is that right? A. That is right. [29]

Q. I don't believe I understand you on that; you

mean after the vehicles hit each other there was

some travel of one or both of them and the farthest

was 11% f^et away from there?

A. That is right, sir.

Q. And the truck would not have travelled that

111/; feet as it was to the west of the sedan ?

A. I beg your pardon.

Q. The truck was west of the sedan, and it was

the farthest from the point of impact as that 11%
feet indicates

?

A. That's right.

Judge Baum : That 's all, your Honor.

Redirect Examination

By Mr. Nielsen

:

Q. Referring again to the measurements — I

don't know whether you understood Mr. Baum's
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question. Will you again state the distance from the

point of impact to the front of the truck ?

A. I have from the point of impact to where both

vehicles stopped was 11% feet.

Q. To what point did you measure from the

point of impact?

A. Let me see—^it was from where it showed me
that they came together by the glass laying there to

where the front end of the car was stopped.

Q. The front end of the car or the truck?

A. It would be the car, that would be right. [30]

Q. You didn 't put down in your notes any of the

conversation you had with either of the drivers, did

you ? A. Not on here, no, sir.

Q. That is on your original notes *?

A. I believe it is, sir, as I remember.

Q. Can you tell us whether you have related all

the conversation between you and Mr. McFarland

as far as you can remember ?

A. As far as I can remember practically all of it,

there may be a few more little things—that is a long

while to remember.

Q. Referring to this— strike that— refreshing

your recollection, Mr. Tillotson, isn't it true that Mr.

McFarland told you that he did not see the ap-

proaching Murray car in time to stop to avoid a col-

lision %

A. I don't remember that statement, sir.

Q. Would you say that he didn't?

Judge Baum: We object to that unless he has

something to prove that statement.
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The Court: Yes, you can't impeach your own

witness unless you have the evidence.

Mr. Nielsen : We do have the evidence and I was

laying the foundation for the impeaching question.

The Court : Are you going to impeach your own

witness? [31]

Mr. Nielsen : It was our intention if he said that

he didn't remember.

The Court : Counsel may approach the bench.

(Conference between Court and counsel.)

The Court : I will sustain this objection, I

couldn't even allow a stipulation that would violate

the statute. I want to say to the jury that sometimes

when questions are asked, the jury may think that

there is something being hidden from the jury and

the fact that this report has been mentioned in Court

at all is prejudicial error and the Court would be

justified in granting a mistrial because the statutes

of the State of Idaho prohibit the use of anything

on a report by a police officer to the city or state

from being admitted in evidence in any way, and I

don't want the jury to get the impression that there

is anything on this report in connection with this

case that would be prejudicial to either of the par-

ties here. I think you will understand that it is very

easy to suggest that there is something in existence

that is being covered up from the jury. That is not

the case here, and if I thought that any member of

the jury would be influenced in any way by the men-

tioning of this report then I would grant a mistrial
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on my own motion. Under the circumstances I am
satisfied that no one on this jury would be preju-

diced in any way or influenced by anything except

what you hear from the [32] witness stand.

Judge Baum : We would like to have a few min-

utes to consider the proper motion at this time.

The Court: The jury may be excused.

(In the absence of the jury.)

Judge Baum: The defendant at this time moves

for a mistrial by reason of the following facts : That

the Plaintiffs herein have referred to privileged

communication and have shown before the jury that

they had in their hands a copy of a report which

they were not privileged to have and that it was

demonstrated to the jury by counsel having it in his

hand and walking to the Bench with it and for the

further reason that the action of counsel in refer-

ring to the report before lunch and the matters that

occurred after lunch is prejudicial to the rights of

the defendant, and that the defendant has been

prejudiced by the remarks of counsel and the ques-

tions of counsel pertaining to this report and more

particularly in view of this witness's answers that

he made before noon and the further fact that they

were attempting to impeach their own witness, and

owing to the further fact that error was committed

prejudicial to the defendant by the inference that

was created that this witness had put things on his

report that he has not testified to here today. [33]
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The Court: This man was called as Plaintiff's

witness and I want to look into this a little.

Mr. Peterson : May I make an observation at this

point, your Honor ? We are not attempting nor shall

we attempt to impeach the honesty or the veracity

of any of the statements that this witness has made.

We only seek to enlarge his testimony by such

method as is proper to refresh his recollections as to

other matters, not to impeach the truth of his state-

ments. We do not question the truth of any of the

statements that have been made, we only desire to

elicit proper evidence to enlarge his testimony and

not to say that any of it is untrue—there is a dis-

tinction, if the Court please; there is a distinction

between saying that what your witness has testified

to is not so and trying to produce evidence beyond

the scope of his testimony.

The Court: I think in view of the fact that the

use of the report was so prejudicial and the fact that

counsel had the report I am certain that the jury

got the same inference that I got that this was in the

report, because counsel was holding the report in his

hand and he was asking this question of the witness.

I think the damage is done, I don't think even if

you put on other testimony outside of the report in

connection with any statement he made, the jury

would still think [34] that the statement was in this

report. I will not say that you can't do it at this

time. I will leave the matter open for you to recall

this witness later after I have ruled.

Judge Baum : May I make an observation at this
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time—if this witness had taken them by surprise

that would be one thing, but one of the questions

asked was, '^Aren't you friendly to the defendant?''

Now, they knew enough to ask that question; they

knew who he was, he is an officer of the law; they

had conferred with him, and then they asked that

question and then at this point after this other

error, to seek to impeach him places the defendant

in a very unfair position.

The Court : I will reserve my ruling and then if

I decide against you I will ask you to make your

offer of proof, Mr. Peterson.

(In the presence of the jury.)

The Court : Ladies and Gentlemen of the Jury, I

am going to violate the statute a little myself so as

to disabuse your minds in connection with this re-

port for fear that you may have some impression

that the matter concerning which counsel was asking

the witness is in the report. I will say, it is not in the

report so that you can take my word for that. I

mention this so that you will not be prejudiced in

any way by thinking that something of that kind

was in the report.

Q. Mr. Tillotson, do you have any recollection as

to how long you were at the scene of the accident

when you investigated [35] the accident '?

A. I imagine I was there a good hour.

Q. During that time did you or do you know

what happened to the debris and the wheat that

spilled out there at the time of the accident ?
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A. It stayed there that night.

Q. And do you know if it was subsequently re-

moved? A. Yes, sir, it was.

Mr. Nielsen : That is all.

Judge Baum: Yes, that's all.

LEO a. BURKETT
called as a witness by the Plaintiff, after being first

duly sworn, testifies as follows

:

Direct Examination

By Mr. Peterson

:

Q. What is your vocation. Doctor?

A. Physician.

Q. Where do you practice ? A. Downey.

The Court: Will you admit the Doctor's qualifi-

cations. Judge Baumf
Judge Baum : Yes, sir.

The Court: The Doctor's qualifications are ad-

mitted, now, you may proceed.

Q. You were called sometime in October, 1951,

were you, Doctor ? [36] A. Yes.

Q. You have some records there and you may re-

fer to them.

A. Yes, I have them—it was October 2.

Q. Where were you called?

A. I was called to the scene of the accident. It is

right in the City of Downey on the highway.

Q. What did you observe when you got out there.

Doctor? A. Well
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Judge Baum: We admitted his qualifications.

Now do you call him as a physician or just a witness.

Q. Did you see Mr. Murray when you went out

to the scene of the accident ? A. Yes, sir.

Q. What condition was he in—where was he ?

A. He was still in the car and as I recall he was

in sort of a sitting position sort of leaning over to

the right.

Q. What did you do then?

A. I had another physician, he happened to be at

my office—we examined him to see what his general

physical condition was ; he was in quite a bit of pain

and we gave him medicine for pain, we put him on

the stretcher and put him in the ambulance and took

him to the hospital.

Q. Do you recall whether or not he was conscious

at that time?

A. He was not fully conscious but I would say

sort of semi-conscious. [37] You couldn't say that

he was completely unconscious ; he would arouse but

he was sort of dazed.

Q. Where did you take him?

A. To the hospital at Downey.

Q. And what treatment did you administer?

A. Well, he was more or less in traumatic shock,

he wasn't in surgical shock and we took him directly

to the X-ray room and examined him carefully, we

took X-rays of him. More or less he was complain-

ing of—mostly his complaint was pain in the back,

he could tell you where he hurt and we took X-ray

of his pelvic region and his ribs and chest region.

I



vs. Louis McFarland 45

(Testimony of Leo G. Burkett.)

Q. Did he have any evidence of a blow on the

head, do you recall?

A. Yes, he had had a blow on the head all right,

he had about an inch long cut on the side of his

head. [38]
* * *

WELDON NYE
called as a witness by the plaintiff, after being first

duly sworn, testifies as follows:

Direct Examination

By Mr. Peterson:

Q. Where do you live. Corporal?

A. Ogden, Utah.

Q. Where are you stationed?

A. Barstow, California.

Q. You are in the United States Army?
A. Marine Corp. [41]

Q. Are you married or single?

A. Married.

Q. Your home is in Ogden ? A. Yes, sir.

Q. How were you employed during the month of

October, particularly October 2, 1951 ?

A. Union Pacific Railroad, telegraph operator.

Q. Where were you on October 2, 1951, in the

late afternoon 3:15 or 3:30 that afternoon?

A. In the highway cafe.

Q. Where is the highway cafe?

A. Across the street from the depot.

A. Where is the highway cafe with respect to

highway 91 through Downey, north and south ?
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A. How do you mean'?

Q. Where is the highway cafe with respect to

the highway?

A. On the west side of the highway.

Q. About how far from the highway ?

A. Ten or fifteen feet back from the highway.

Q. You went into this cafe did you ?

A. Yes.

Q. What were you doing in there?

A. Having a cup of coffee.

Q. Did anjrthing occur or did you notice any-

thing unusual at that time ? [42]

A. I heard a crash.

Q. What did you do when you heard the crash?

A. I turned and looked out the window.

Q. When you looked out the window what did

you observe?

A. I observed a truck pushing a new Plymouth.

Q. Now, what do you mean by that ?

A. The front bumper was in contact with the car

and pushing it off the road.

Q. Where, if you recall, was this truck and this

car when you made this observation ?

A. It was just north of the intersection going

up into the town of Downey.

Q. Which way, at that time, when you made that

observation, would you say that the truck was point-

ing ? A. Southeast.

Q. Which way, if you recall, was the other car,

the touring car, pointing? A. Northeast.

Q. Northeast, is that right ?
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A. I think so.

Q. What portion of the truck—I will withdraw

that—do you have any recollection or estimate of

how far you observed this truck to be pushing the

car?

A. I really can't say. I know he was pushing

him.

Q. The bumper of the truck was in contact with

what portion of [43] the car, do you recall?

A. The center structure of the car on the left

side.

Q. After you observed this what did you do ?

A. Went across the street to the wreck.

Q. What did you see when you got there?

A. The truck driver had the car door open and

was attempting to help Mr. Murray out of the car.

Q. Did you observe the location of the truck and

the car ? A. They were off the highway.

Q. On which side of the highway were they?

A. The east side.

Q. Where was the bumper of the truck with re-

spect to the touring or the passenger car ?

A. It was in contact with the doors on the left

side.

Q. It was where ?

A. In contact with left side of the car against the

two doors.

Q. Did you see anybody in the touring or passen-

ger car? A. Mr. Murray.

Q. What did you do next after that?

A. I went back and told someone
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Q. Went back where ? A. To the cafe.

Q. Who did you tell to calH

A. I just hollered it in the door to call the police.

Q. Then what did you do.

A. I told them to call the police and an ambu-

lance, then I went f44] back to the scene of the ac-

cident.

Q. What did you observe when you went back

there?

A. Mr. Murray was attempting to sit up and I

made him lie quiet in his car.

Q. What happened after that?

A. Shortly after that the ambulance arrived.

Q. Do you recall which side of the car they took

Mr. Murray out? A. The right side.

Q. What was he doing in the car when you got

back there.

A. He was laying there moaning, he was trying

to sit up.

Q. How long after that was it that the ambulance

came?

A. It wasn't very long, not over five or ten

minutes.

Q. What happened after the ambulance got

there ?

A. The doctors—there was a woman there and

myself took Mr. Murray out of the car, put him on

the stretcher and lifted him into the ambulance.

Q. Then the ambulance drove away?

A. Yes, sir.
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Q. Did you have any further contact with Mr.

Murray at that time ?

A. I wanted to see how badly he was hurt so I

went to the hospital to see him.

Q. You visited him several times *?

A. Just once.

Q. Is this the man sitting here, the same man
you helped out of the car and into the ambulance on

that date? [45] A. Yes.

Q. After the ambulance drove away with Mr.

Murray in it what did you do then *?

A. Went back over to the cafe.

Q. Did you see anybody in the cafe?

A. Not in the cafe, but outside.

Q. Did you see a man standing outside the cafe ?

A. Yes, sir.

Q. Did you and he have a conversation at that

time? A. Yes, sir.

Q. Do you recall—don't answer until counsel has

a chance to object. Do you recall generally what was

said by him and what was said by you?

A. Yes.

Q. What was that conversation?

Judge Baum: Objected as no time or place is set

and the defendant was not present, it is pure hear-

say.

The Court: Sustained.

Q. How long after this accident occurred do you

suppose it was that you met this man in front of the

cafe?
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A. Ten or fifteen minutes. It wasn't long but it

was after the ambulance left.

Q. Who was present beside you and this gentle-

man ? A. No one that I know of.

Q. Do you know who that man was ?

A. No. [46]

Q. Do you remember how he looked, his general

appearance? A. About 45 or 50.

Q. Just answer the question, do you or not?

A. No, oh, yes, I remember his appearance.

Q. Had you ever seen him before ? A. No.

Q. Have you ever seen him since?

A. No, sir.

Q. Did you ask his name or his identity?

A. No.

Mr. Peterson: We renew the question, if the

Court please.

Judge Baum: The same objection.

The Court: The objection will be sustained.

Q. Do you have an idea of the nature of the high-

way, the roadway that runs through Downey to the

north ? A. Yes.

Q. Is that roadway that leads from the north of

Downey south to the edge of Downey on the south,

is that a straight road ?

A. Comparatively straight, there is a slight
curve.

Q. Where is this curve on this road?

A. It curves a little, going to the south it curves

just a little to the left and then there is a turn going

ofe on 91.
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Q. There is an intersection that leads from that

main road Highway 91 to the east across the railroad

track? [47] A. Yes.

Q. Both of these motor vehicles, the truck and

the passenger car, do you have any idea or recollec-

tion of about how far these cars were to the east of

the main Highway 91 when you got over there f

A. I didn't measure it but I believe that the

back end of the truck was about six feet from the

main highway.

Q. The truck when you got over there was it

loaded or otherwise? A. It was loaded.

Q. What was it loaded with ? A. Grain.

Q. Do you have any idea or opinion as to the size

of the truck ?

A. No, but I think about a two-ton or two and a

half, something like that.

Q. You didn't make any measurement or any-

thing like that at the scene of the accident?

A. No.

Q. Was there some grain on the highway, down

on the road, did you notice ? A. Yes.

Q. Where was that grain on the highway that

you noticed, with respect to the truck?

A. To the rear and the right of the truck, it was

in kind of a semi-circle.

Q. Do you have any recollection now, did the

truck appear [48] to be fully loaded or otherwise?

A. It was pretty well full, yes.

Mr. Peterson: I believe that is all, your Honor.
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Cross-Examination

By Judge Baum

:

Q. How long have you lived in Downey?

A. I didn't live in Downey.

Q. You were an operator there at that time ?

A. Yes.
I

Q. Then how long had you been there at that ':

time?

A. I had been there about two weeks. I can't say

now just how long I was there.

Q. This road you have been talking about, that

is the north and south highway? A. Yes.

Q. The depot is in a close proximity to where

this accident happened? A. Yes.
j

Q. And this cafe is, too, is it not? A. Yes.

Q. Looking north from this cafe, doesn't this

road bend or curve to the east?

A. The main highway? i

Q. Yes.
'

A. Not until you get down the road quite a

ways. [49]

Q. How far is it from the scene of the accident to

the north before this road starts to curve ?

A. Looking north?

Q. Yes.

A. Quite a distance before you make any kind of

a turn.

Q. Is it a mile or two miles?

A. I am not that good a judge of distance.

Q. Then you don't know how far it is, do you?
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A. Quite a ways, that's all I know.

Q. Looking south from the cafe there is also a

curve to the east, is it not? A. Yes.

Q. That is quite noticeable, isn't it?

A. Yes, sir.

Q. And that starts right at the cafe, doesn't it?

A. To a certain extent, yes.

Q. Now, were you at the counter at the time you

heard this crash? A. Yes.

Q. Now, were you sitting at the counter when

you heard this crash? A. Yes, sir.

Q. Looking in what direction?

A. I believe I was facing the west.

Q. You were facing the west ?

A. Yes, I believe so. [50]

Q. With your back to the highway?

A. Yes.

Q. You got up and went to the window?

A. No, I turned and looked out the window.

Q. And there you saw these cars?

A. The truck and the car.

Q. Were they on the highway at that time?

A. They were moving off the highway.

Q. You know about the pavement on the high-

way ? A. Yes.

Q. Were they on that part of the highway at

that time?

A. They were going off—the truck was going

off and the car itself was off the highway.

Q. Was the truck off the highway?

A. When they stopped they were.
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Q. At the time you first observed them ?

A. I believe they were.

Q. You saw where the point of impact was,

didn't you?

A. I didn't see the impact itself, no.

Q. When you got out there you could see where

the cars hit? A. Yes.

Q. You could see the glass?

A. The glass and the grain, yes.

Q. That point of the impact was considerable

east of the paved strip that runs north and south,

was it not? A. Considerably east. [51]

Q. Yes.

A. I believe there was grain spilled on the high-

way itself, too.

Q. You saw the glass? A. Yes.

Q. Now, where you saw the glass first was that

east of the paved portion of the highway running

north and south? A. I believe it was.

Q. And how far east?

A. It wasn't very far.

Q. Was it five feet, ten feet or fifteen feet?

A. About five, maybe a little more.

Q. Now there is a paved portion of that road

that makes a curve and runs across the railroad

track, isn't there? A. Yes.

Q. And it was north of that? A. Yes.

Q. How far north of the pavement of the inter-

secting road? A. Thirty-five or forty feet.

Q. You know the shoulders that is on that high-

way ? A. Yes.
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Q. Now, this point of impact where this glass

was, how far east of the shoulder was this point of

impact ?

A. Which shoulder—the north shoulder of the

curve ?

Q. You said there was a shoulder on this road

that ran north and south? A. Yes. [52]

Q. Now, I asked you how far east of this shoul-

der was the point of impact, where this glass was?

A. About five feet.

Q. It was five feet from the shoulder out to the

point of the impact? A. I believe so.

Q. Was there a shoulder on this intersecting

street that runs east and west? A. Yes.

Q. And how wide was that shoulder?

A. I don't know.

Q. And how wide was this shoulder on the road

going north and south?

A. I don't know, I didn't make any measure-

ments at all.

Q. Now, taking into consideration the shoulder

on the east and west road, do you think that the

truck was 35 to 40 feet north of that ?

A. Yes.

Q. And it was out in the area that is not used

for a highway? A. Yes.

Q. And the truck was faced south and east and

the car north and east ? A. Yes.

Q. Now what part of the bumper of the truck

was against the car. [53]
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A. The biggest majority of the front bumper
was in contact with the car.

Q. Do you know how far it pushed the car?

A. No, I don't know how far it pushed it but

it was pushing the car.

Q. You don't know how far? '

A. No, I didn't go out and measure it.

Q. Have you been to the scene of the accident

since then? A. Yes.

Q. Did you notice some nails put there in the

ground with a little flag on them? A. Yes.

Q. When did you see those?

A. Yesterday.

Q. Who did you go there with?

A. I went there with Mr. Welsh.

Q. And Mr. Murray? A. Yes.

Q. Mr. Welsh is one of the attorneys?

A. Yes.

Q. Do you know who put those nails there?

A. I believe it was Mr. Tillotson.

Q. Didhe tell you that? A. No.

Q. Who did tell you? [54]

A. Mr. Murray.

Q. Mr. Murray told you?

A. No, sir, I didn't mean Mr. Murray; it was

Mr. Welsh.

Q. Did Mr. Welsh tell you he was present when

Mr. Tillotson put them there ? A. No.

Q. Then you don't know who put them there,

of your own knowledge, do you? A. No.

Q. How many nails were there ?
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A. I saw one, there was one or two, I just saw

the one.

Q. Do you know what it indicates ?

A. The right rear of the truck.

Q. Who told you that? A. Mr. Welsh.

Q. Oh. Mr. Welsh told you that.

Mr. Nielsen: We object to that. It is not proper

cross-examination.

The Court: He may answer.

Q. So Mr. Welsh told you what that nail was

for? A. Yes.

Q. And he told you what it indicated ?

A. Yes, sir.

Q. And that's all you know about it?

A. No.

Q. That's all you know about the nail?

A. About the nail, yes. [55]

Q. You don't know the point of impact or where

the wheels stopped or anything of your own knowl-

edge, do you ?

A. Pretty close to where the cars stopped.

Q. You don't know the exact spot, do you?

A. No, I didn't measure anything.

Q. I believe you said the bumper was against

the two doors of the Plymouth? A. Yes.

Q. Was it about the middle of the two doors?

A. It pretty well covered the length of the two

doors.

Q. You looked at the car after the accident?

A. No, just at the time of the accident, I didn't
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go back and observe the car, I looked it over good

while I was there.

Q. When the wrecker came were you there?

A. No.

Q. Were you there when the cars were pulled

apart ? A. No.

Q. Tell me this, Mr. Witness, when you came

out of the cafe did you see any other vehicles on

the highway? A. I don't believe so.

Q. Did you see any parked along the highway?

A. When I came back from the highway cafe

the second time there was a hard-top convertible

down the road a ways parked off the road.

Q. There were some other people there when

you got to the [56] scene of the accident?

A. When I got back, yes.

Q. Were you the first party there ?

A. Yes, I believe I was.

Q. Do you know Mr. Hewitt Hawks from the

Texaco station? A. No.

Q. Did you see a gentleman at the scene of the

accident wearing a Texaco jacket?

A. Afterward, during the milling around, yes.

Q. You called the ambulance, did you ?

A. Yes.

Q. You didn't call the police?

A. I just hollered in and told them to call the

ambulance and the cops.

Q. You don't know whether anyone else called

the police?

A. No, that's all I said and then I went back.
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Q. Mr. Murray was trying to get up, you say?

A. When I got back he was, yes.

Q. And you laid him down ?

A. I tried to force him back down and loosened

his collar and his belt.

Judge Baum: I think that's all, your Honor.

No, I would like to ask one or two more questions.

The Court: Go ahead.

Q. Assuming, Mr. Witness, that there are two

nails out there on the ground where this point of

impact was, will you [57] describe this nail and

what was around it ?

A. There was an indentation in the road that

was filled with water, that is when I got there yes-

terday.

Q. Did this dip go north and south or east and

west?

A. It was just a little dip in the road and it was

longer north and south.

Q. How long was it north and south?

A. About a foot.

Q. How long east and west?

A. About six inches.

Judge Baum: That's all.

Redirect Examination

By Mr. Peterson

:

Mr. Peterson: Mr. Bailiff, will hand this to

counsel ?

Judge Baum : May I ask another question before

you ask him ?
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Mr. Peterson: Yes, certainly.

Q. You didn't see another indentation where

another nail was ? A. No.

Q. That is the only indentation you saw?

A. There are indentations all along the road, you

will find them on any highway.

Q. But there wasn't any other right close to this

indentation ?

A. I didn't pay any attention to them, no. [58]

Q. You didn't pay any attention to it—^you

wouldn't have seen the nail unless someone had

told you about it ? A. No, sir.

Q. Did you see some glass there close to the

nail ? A. No.

Q. You noticed no glass close to the nail at all?

A. No.

Q. Did you see any glass east or west of the

nail?

A. There is glass east of the nail and it is auto

glass; I don't know whose it is.

Q. There is glass east of the nail?

A. Yes ; four or five pieces there.

Q. Was there any glass west of it ?

A. I don't believe so.

Judge Baum : That is all.

Redirect Examination

By Mr. Peterson:

Q. You have a picture in your hand ?

Judge Baum : Which exhibit is that ?
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The Court: Do you have any objection to this?

Judge Baum: We object to this; it is a duplicate

and it has automobiles around it.

Mr. Peterson: It is not a duplicate of anything

that has been offered. [58-A]

LESTER F. MURRAY
called as a witness by the plaintiff, after being first

duly sworn, testifies as follows : [64]

Direct Examination

By Mr. Peterson:

Q. State your name, please.

A. Lester Murray.

Q. You are one of the plaintiffs in this action?

A. Yes, I am.

Q. How old are you? A. I am forty-two.

Q. In October, 1951, by whom were you em-

ployed ?

A. Inland Empire Insurance Company.

Q. Where did you live at that time?

A. Salt Lake City, Utah.

Q. Where do you live now?

A. Rockford, Illinois.

Q. What were your duties generally with your

employer in October, 1951 ?

A. Appointing new agents and try to increase the

production that we had and generally oversee the

field operation.

Q. You did quite a lot of travelling on that job?
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A. Quite a bit.

Q. Was this portion of Idaho within your ter-

ritory ?

A. The whole state of Idaho was in my territory.

Q. Prior to October 2, 1951, had you ever sus-

tained any serious injury to your person?

A. No, sir. [65]

Q. What was the general condition of your

health prior to October 2, 1951 1 A. Good.

Q. How much were your earnings in October,

1951, and for a time prior thereto ?

A. $450.00 a month.

Q. And that was—did that employment have any

other emoluments beside that? A. Yes.

Q. What was that?

A. I had an automobile plus an expense account.

Q. Do you know what your expense account was ?

A. It varied; it ran anywhere from thirty to

forty dollars a week. The automobile was main-

tained by the Company and I could drive it for

pleasure purposes.

Q. And when did you return to work after this

accident ?

A. January 2, 1952, on a part-time basis.

Q. How much did you earn when you returned

to work?

A. As I recall, it was $250.00 for the first month.

Q. And how much thereafter?

A. My employment terminated at the end of

January.

Q. Then where did you seek employment?
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A. I had to find a position and I found one

temporarily in Salt Lake City with another firm

and then went to Rockford, Illinois. [66]

Q. How long had you been with this employer

with whom you were working in October, 1951?

A. About 18 months.

Q. When you moved to Illinois, how much was

your wages?

A. On an annual basis it came out the same,

$450.00 for a salary, but I had no car and no ex-

pense account.

Q. You had to pay your own expenses ?

A. That's right.

Q. Calling your attention to the 2nd day of Oc-

tober, 1951, were you involved in an accident on

that day? A. I was.

Q. And where had you been in the early after-

noon of that date?

A. I had been in Malad City.

Q. And what had you done there?

A. I called on an agent in that town that rep-

resented the Company.

Q. And then you left there for what point?

A. I left there for either Downey or Pocatello.

Q. And did you drive over to Downey?

A. I drove over but did not stop at Downey. I

determined that it was too late to make my call

there and I decided to go right on to Pocatello.

Q. Do you have any recollection now of having

driven up to and approached highways 91 and 191

that leads through Downey? A. I did. [67]
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Q. Describe the road there from Malad to

Downey *?

A. From Malad to Downey, I would say, comes

in a northeasterly direction and about the time you

hit Downey or where the two intersect it swings

definitely northeast and there is a stop sign there.

Q. Did you stop at that stop sign?

A. That I did. There is where I determined that

I would not go to Downey to make the call at the

bank but would go directly to Pocatello.

Judge Baum: We move to strike that last por-

tion as not being responsive.

Mr. Peterson : That may be stricken, if the Court

please, without any objection.

Q. What did you do after you stopped on that

roadway ?

A. Shifted gears and made my left turn on the

northbound highway and headed toward Pocatello.

Q. What did you observe from that point on?

A. As I was going north, nothing particularly,

but the usual things; I was watching the highway

and just before I came to—there is Y coming into

Downey and just before I got there I saw a truck

coming the opposite direction; he was approxi-

mately, I would say, four hundred feet away
from me.

Q. What do you next remember ?

A. That is the last I remember.

Q. What is the character of that road that you

were driving [68] with respect to visibility?

A. It is good.
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Q. Is there any curve that interferes with visi-

bility either way ? A. Not that interferes, no.

Q. There is, however, a slight curve?

A. There is a slight curve but it doesn't inter-

fere with visibility.

Q. The next thing that you recall

Judge Baum: Just a minute, we move that the

last answer be stricken as not responsive. He was

asked if there was a slight curve and he volunteered

the other information.

The Court: Yes, he did, but I will let it stand.

Q. What is the next thing that you remember?

A. Waking up in the hospital with my wife

there and I didn't know how I got there.

Q. Where was that?

A. I later found out it was the Marsh Valley

Hospital in Downey.

The Court : We will recess at this time for fifteen

minutes.

May 20, 1953—3:15 P.M.

Q. Mr. Murray, you said that you recalled seeing

the truck considerable distance away, four hundred

feet, I think you said, or something like that; do

you have any recollection or do you know now which

side of the highway the truck was on at that [69]

time ?

A. At that time he was on the right side.

Q. In which direction was he headed?

A. Travelling south.

Q. In which direction were you going?
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A. Travelling north.

Q. From Downey toward Pocatello ?

A. That's right.

Q. Do you have any recollection or do you have

any impression as to how fast you were going after

you left the intersection?

Judge Baum: That is objected to as being too

general.

Q. Do you know how fast you were going after

you came onto the intersection of the Malad Road

with 191?

A. I would say about 35 miles an hour. [70]

* * *

Q. What are you doing now by way of vocation?

A. I am sitting down all the time and I have to

sit in a [73] stenographic chair because a chair like

this or a comfortable chair I can't take for any

length of time. I have to sit right straight up. If we

have company in to play cards I have to sit on a

kitchen chair.

Q. What is the fact with respect to dressing in

the morning?

A. It takes a while to do it because when I get

out of bed my back is stiff ; the stretch, they say, is

gone from this side. My back is stiff—it is like an

old rubber band; it moves slowly and it don't come

back into position again.

Q. When did you go back to work after this ac-

cident? A. January 2, 1952.
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Q. What kind of work did you do after you went

back to work?

A. I had to stay inside and I had to leave the

place, as I said, at the end of January because I

could no longer

Judge Baum : He is giving conclusions—the fact

that he left is sufficient.

Q. You left your previous employment?

A. Yes, sir.

Q. Why?
A. There was no job there for me unless I could

travel and I couldn't travel; I can't stand driving

for any period of time any more.

Q. Did you receive certain checks or payments

of compensation wages, did you not?

A. I did.

Q. Do you recall how much those were? [74]

A. Yes ; it came to $30.26 weekly and the total at

the end

Judge Baum: We object to that in view of our

understanding.

Mr. Peterson: I thought it was incumbent on

me to make that proof ?

Judge Baum: I told you to tell the total.

The Court: I understood that you were going

to stipulate as to that and then it would be a ques-

tion of law for the court to pass on whether it was

recoverable or not.

Q. Do you know the total amount you were paid

for unemployment compensation?

A. For unemployment or the total of everything ?
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Q. Workmen's compensation.

A. I was paid $380 for workmen's compensation

plus $605 for permanent and partial disability.

Q. Do you know concerning the amount, at this

time, that was paid for Doctor and Hospital ex-

penses? A. Yes; I think I do.

Q. What is that figure?

A. Can I take a second to total it up?

The Court: Yes, you may.

Judge Baum : You may give it, Mr. Peterson.

Mr. Peterson: It was $1,853.62.

The Court : That may be understood that would

be the testimony of the witness. [75]

Q. What is the fact with respect to your ability

to walk; are you able to walk now?

A. I can walk, but as I mentioned before, my
back is liable to seemingly pull out of place at any

time and I will have to hold it with my hand and

my pelvis bothers me and likewise my ankle will

swell up and the lower part of the leg to the point

where it is more than a little bit uncomfortable.

The elastic stocking begins to get terrific pressure

on it and I just have to raise the leg up and keep

it elevated all night and then it's gone.

Mr. Peterson: I believe that's all, your Honor.

Cross-Examination

By Judge Baum:

Q. I believe you said, on direct examination, that

you couldn't sit in a comfortable chair; that you
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had to sit in a stenographer's chair; do you mean

by that that a stenographer's chair is not comfort-

able?

A. No, I do not, but it holds my back in place.

Q. Who, of these gentlemen over here, represents

you and who represents the insurance company?

Mr. Peterson: If the Court please, they are joint

plaintiifs and their names are on the pleadings; I

believe this is immaterial.

Judge Baum : No—your Honor, I would say that

counsel, whom I suspect is representing the Insur-

ance Company, the evidence shows, has been gather-

ing up the witnesses. I think we are entitled to [76]

know.

Mr. Peterson : I think that is rather out of joint.

Judge Baum says he knows who is representing the

Insurance Company and then he says he is entitled

to know.

The Court: I will help them out and keep the

lawyers' actions a secret.

Q. You were given expense money to come out

here ? A. I was not.

Q. You had been when you were here before?

A. I had not.

Q. You are 42 years of age?

A. That's right.

Q. You received $605.00 for permanent partial

disability ?

A. I received that amount, that is correct—at

the time I was 41.

Q. You have been paid that amount ?

A. That is right.
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Q. You had been in Malad City, you say?

A. Yes, that is correct.

Q. You are now receiving the same salary and

making the same amount of money that you were

making before this accident?

A. I am receiving the same salary but not re-

ceiving the same amount of money.

Q. You didn't make any money out of your ex-

pense account, did you?

A. Indirectly, yes, it helps, and the car in there

also, which is quite an expense.

Q. But your expense account—were you just re-

imbursed for [77] your expenses or were you mak-

ing money out of your expenses?

A. I was reimbursed—that depends on how you

look at it, but I would say that I was reimbursed

for my expenses.

Q. You have been paid for the actual money, for

what you spent while you were out?

A. Yes ; which included meals away from home.

Q. You didn't get any expenses while you were

home ? A. No.

Q. You had an automobile that was the com-

pany's when you were travelling on Company busi-

ness?

A. It was the Company's, but I used it for my
own personal business also.

Q. Did they put in the gasoline when you were

on your own business? A. They did.

Q. Do they do that now?

A. I don't have any automobile to travel with.



vs. Louis MeFarland 71

(Testimony of Lester P. Murray.)

Q. Otherwise your salary is the same?

A. My salary is the same.

Q. And you have an indoor position?

A. That is correct.

Q. You are working for the American Insur-

ance Company? A. That is right.

Q. In Rockford, Illinois?

A. Yes, sir. [78]

Q. How did you come out here this time, by

train? A. Yes, sir.

Q. When you approach Downey, do you recall

where this stop sign is that you have" mentioned?

A. Yes, sir.

Q. There is a junction, is there not, of the road

that is coming from Malad and the road that is

coming from Preston? A. Yes, sir.

Q. And that's what you call the junction?

A. Yes.

Q. And where is the stop sign from there?

A. You mean in relation to it ?

Q. Yes.

A. It is practically right at the shoulder of the

road coming from Preston.

Q. As you come in to Downey from Malad there

are some other signs there, aren't there?

A. I don't recall.

Q. You have been in Downey a good number of

times, haven't you?

A. I have been through Downey quite a number

of times, yes.
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Q. And you had an agent there, did you not?

A. That is correct.

Q. And you were associated with a man there,

or he was associated with you as your agent?

A. That is right. [79]

Q. You have been there innumerable times,

haven't you?

A. I have not been there innumerable times.

Q. You testified at a hearing in this matter some

time ago, did you not ? A. That is right.

Q. Didn't you say that you had been in Downey

innumerable times or been through there innumer-

able times ?

A. I may have said that I had been through

there innumerable times, but I had not been in it

innumerable times.

Q. But you have or had been through there

imiumerable times? A. That is correct.

Q. And you have come fram Malad innumerable

times? A. No.

Q. How often?

A. I wouldn't venture to say—we hadn't had

that agent in Malad too long a time. In fact, we had

had him only about eight months at the very most.

Q. When you had come from Salt Lake City to

Idaho, you would travel that road, wouldn't you?

A. No, I would generally come through Preston

because we had agents all along that line.

Q. Do you remember seeing that sign, '^ Entering

Downey," before you came to this stop sign?

A. No, I don't remember.
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Q. You say that there was not a sign there be-

yond and to the west of this stop sign that said,

''Entering Downey'"? [80]

A. I wouldn't say there wasn't, but I just don't

recall particularly seeing it.

Q. Do you know where the accident happened,

of your own knowledge ? A. No.

Q. Assuming that it happened north of the far-

thest entrance north on the road going north that

you were travelling on, how far from this stop sign

was it? A. I didn't just get that.

Q. You are acquainted with the entrance into

Downey at the stop sign?

A. That is correct.

Q. And further north there is another road

—

there is a triangle where the northbound traffic takes

one road and the southbound traffic takes another?

A. That's right.

Q. Now, from that stop sign to this triangle,

which is the farthest north entrance into Downey,

how far is it?

A. I would say approximately 1,500 feet.

Q. You at one time had it about two hundred

feet, didn't you?

A. No, I don't believe I did. I believe I had it

about 800 feet.

Q. I will ask you if at the time you gave your

deposition, you didn't say:

''Q. How far is it from the junction where

the two roads merge up to the other entrance into

Downey?" and the answer, ''That I would have to
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make a guess, I would [81] say two hundred feet/'

A. Then I must have said it—that was purely a

guess.

Q. And this 1,500 feet is a guess?

A. No, it isn't.

Q. Did you measure it ? A. Roughly, yes.

Q. When? A. Yesterday.

Q. Who was with you ?

A. Mr. Welsh, Mr. Nye, my wife and myself.

Q. Did you have a surveyor along?

A. No, sir.

Q. Did you step it off ?

A. No, sir ; clocked it on the car trip meter.

Q. Then it is about 1,500 feet from this sign

where the word stop is, to the northern entrance

into Downey? A. Yes, sir.

Q. Has it been pointed out to you how far north

of this north entrance the accident happened?

A. I was told where it supposedly happened.

Q. You saw a nail, didn't you?

A. I saw a piece of that cloth; I didn't see a

nail particularly.

Q. Wasn't there a nail with that red cloth?

A. I didn't notice that but there could have [82]

been.

Q. What was holding the red cloth?

A. There was some black macadam over it, it

seems to me.

Q. Then did you see a nail?

A. No, I didn't see the nail.
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Q. You were present when the Corporal was

testifying^ A. Yes, that's right.

Q. He was testifying about a piece of ground

beyond the blacktop, was he not *?

A. That's right.

Q. And you didn't see a nail out there *?

A. No.

Q. And there was a red piece of cloth on the

macadam, the blacktop *?

A. No ; it was off where the shoulder is.

Q. What was holding if?

A. It seemed that there was some macadam over

it, or black gravel that had gone over it—this

shoulder, it has been testified, has been oiled and this

seemed to have been oiled and packed down there.

Q. Then this cloth that you saw was covered

with blacktop partially *?

A. Partially, yes, sir.

Q. You didn't see any cut out places or de-

pressions beyond the blacktop?

A. No; just what seemed to be a little bit of a

ditch. [83]

Q. Was this ditch in the blacktop?

A. No, it was out to the side.

Q. How far from it, did you say?

A. I didn't say.

Q. Do you know?

A. Not by accurate measurement, just by guess-

ing.

Q. How far was this little depression from the

red cloth that you saw?
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A. I would say that this depression was approxi-

mately sixteen feet.

Q. From this red cloth? A. That's right.

Q. Did they tell you what that red cloth meant ?

A. They said that they understood that it had

been put there by Sheriff Tillotson.

Q. In other words, there was a red cloth that

you were informed had been put there by an officer ?

A. That's right.

Q. You talked to that officer, did you not?

A. No, sir.

Q. Your attorneys did, didn't they?

A. I don't know; I wasn't with them when they

talked to him.

Q. You know that the attorneys have talked to

him?

Mr. Peterson: I don't believe that is proper

cross-examination, your Honor. [84]

Judge Baum : I will withdraw it.

Q. Did you see either of these nails off the pave-

ment out in the area that is not travelled?

A. No, I saw no nails. I saw just the red flag.

Q. The Corporal was with you all the time?

A. He was there with us but we wandered

around somewhat by ourselves.

Q. Did you see one or two red flags?

A. Well, I saw what appeared to be one that was

covered over with macadam and coming out the

other side, maybe it was two, I wouldn't know.

Q. Now, how far was this red flag from the edge

of the pavement on the north and south road, if the
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pavement had been extended and not made into the

curb, how far east of that was the red flag?

A. Six or eight feet.

Q. When you came up from the south you passed

and met some trucks, didn't you—that day?

A. I recall only the one.

Q. Which one was that?

A. The one I saw coming just prior to the ac-

cident ?

Q. Do you know if that was the one that you

collided with? A. No, I don't know.

Q. Then the truck that you saw up the road,

you don't know whether that is the one you col-

lided with or not, do you?

A. No, I don't. [85]

Q. Now, after you left this stop sign place and

proceeded up this 1,500-foot strip and until you saw

this truck when you were 400 feet away from it, did

you see any truck at all?

A. No, not that I recall.

Q. Did you see any cars? A. No.

Q. Did you see any parked along the highway?

A. Not to my knowledge.

Q. Did you see any parked in front of the vari-

ous service stations? A. I didn't notice.

Q. Then, as you were about four hundred feet

from where you saw a truck, where were you when

you saw that truck?

A. Oh, I would say that I was just

Q. You were on the highway?

A. I was on the highway headed north toward
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Pocatello and just a little bit south of where the Y
starts in.

Q. You were south of where the Y starts when

you saw this truck?

A. I would say that's right.

Q. How far south of the Y were you when you

saw this truck? A. Not very far.

Q. How far would you say?

A. Twenty or twenty-five feet, I don't know

exactly.

Q. That is the only time you saw any vehicle on

that road? [86]

A. That's the only one I recall.

Q. And that now is the only one that you recall

you saw? A. That's right.

Q. You think it was how far away from you,

this truck that you saw?

A. I would estimate about 400 feet.

Q. How fast were you driving just before you

saw this truck? A. About 35 miles an hour.

Q. What is there that leads you to think that

you were driving 35 miles an hour?

A. I generally stick to about that speed in going

through towns and I had just come away from a

stop sign and I do not make a practice of being in

a hurry, plus the fact that I was in no hurry, skip-

ping one stop.

Q. You don't know—you didn't look at your

speedometer ? A. No.

Q. Maybe I misunderstood you. Didn't you say

that you were in a hurry to get to Pocatello and
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that is the reason you didn't stop at Downey?

A. No. It was too late to stop at Downey be-

cause the bank was closed and the agent was in the

bank.

Q. What was the state of the weather ?

A. As I recall at that particular time it was not

raining, but it had been raining off and on all day.

Q. The pavement was wet, wasn't if? [87]

A. That is right.

Q. Water along on the pavement?

A. In spots, yes.

Q. Now, as a matter of fact, wasn't it raining

when you saw this truck ahead 1

A. It is my recollection that it wasn't.

Q. You think then that you were about 25 feet

south of the south end of this triangle that leads

into Downey? A. That's an estimate, yes.

Q. You recall of testifying in this case on Oc-

tober 2, 1952? A. Yes, I do.

Q. At that time you had the truck or had a

truck about 300 to 400 feet away from you?

A. Seems to me I did.

Q. And at that time you had passed this south-

ern entrance of this triangle that leads into Downey

and was between the south entrance and the north

entrance of the triangle, were you not?

A. I don't recall that statement.

Q. Was this question asked you: ''In other

words, when you first saw the truck, you were be-

tween the two entrances that lead into Downey?"
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Answer: '^I believe that would be about right."

Was that question asked you and did you answer

it that way?

A. If it is in there, I must have. [88]

Q. '* Question: Well, were you in about the mid-

dle of it or were you to the northerly or southerly

side of this triangle? Answer: Probably closer to

the south entrance." Was that question asked you

and did you answer it that way ?

A. If it is in there, I must have. You will have

to recall that I had not been back there since the

accident.

Q. You had not been there since the accident?

A. No, sir, at the time that was taken I had not

been there.

Q. Then you have no idea what truck hit you

as far as you are concerned or whether you hit a

truck or whether they hit you? A. No, sir.

Q. And you don't know, of your own knowledge,

where the point of impact was? A. No, sir.

Q. Do you recall keeping your eye on that truck

after you saw it down about four hundred feet?

A. No more than normally.

Q. Well, '
' normally, '

' what do you mean by that ?

A. You see a car or truck coming the opposite

way, you just sort of watch them and if there isn't

anything happening, you try to look beyond them.

Q. Did you look at this and keep looking at it?

A. I don't recall. The last I recall seeing it was

as I just stated. [89]
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Q. And you don't know how fast it was driving,

that truck? A. No, sir.

Q. And you think you were driving 35 ?

A. I am quite sure I was.

Q. Were you asked this question and you an-

swered it at this hearing: ''Well, what was the dis-

tance between you and this truck when you first

saw it? Answer: I would say that when I saw it

I was between the two entrances to the town. '

' That

was asked and you so answered.

A. As I say if they are in there, I did. I had

not been back there.

Q. You answered that would be about right?

A. If it is in there, yes. I don't recall the entire

testimony.

Q. Have you read a copy of this testimony in

your counsel's hand? A. Yes, I have read it.

Q. Since you came here

?

A. That's right.

Q. And you recall that is in there, don't you?

A. Not the whole thing. I don't recall it ver-

batim, no.

Q. But you recall those questions that I put to

you?

A. I would say they are in there, yes.

Q. At that time, at that hearing, weren't you

asked this question: "Well, after first seeing the

truck, when was the next time you observed it?"

You answered: "That I couldn't tell you." [90]

A. That's right. Meaning the same thing I am
telling you now, that I don't recall seeing it after

that.
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Q. About how many times have you been through

Downey'^ How many times had you been through

there at that time, do you think ?

A. Oh, probably in the 18 months I have been

out here, I have been through it about eighteen

times, maybe twenty. I have no way of knowing for

sure.

Q. You knew there were a great number of gas

stations along there ?

A. I knew that it was a business district along

there, yes.

Q. You knew that there was a business district

across the tracks'? A. That's right.

Q. And you had driven into this triangle and

over into Downey several times, hadn't you?

A. I had driven into the actual city of Downey
prior to the accident—across the tracks not more

than three times.

Q. But you had been over this triangle, had

you not? A. That is correct.

Q. You are now gainfully employed and expect

to stay so, do you not?

A. I do—^barring being bedridden—yes.

Q. There is no indication of your being bedrid-

den, is there?

A. One never knows. The doctors told me to be

careful.

Q. You are careful, aren't you? [91]

A. I try to be.

Q. Do you recall seeing any cars parked along

the highway between the point where you say you
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saw this truck and where you stopped at the stop

sign ? A. No, I do not.

Q. You mean there wasn't any or you don't re-

call? A. I just don't recall.

Judge Baum: I believe that's all.

Mr. Peterson: No further questions.

The Court: The jury may retire for a moment.

So the officer won't have to remain over tonight

you may make your offer of proof now.

Mr. Nielsen: The plaintiff at this time desires

to make an offer of proof by the following testi-

mony, claiming as a ground, surprise in that coun-

sel talked to the officer about this matter last

Thursday and reviewed a copy of a report which

counsel had which was discussed as to a statement

made by the person at which time the officer told

counsel that the defendant had told him that he

didn't see the car in sufficient time to stop and be

able to avoid the accident. We want to ask the officer

—to make an offer of proof and to ask the officer if

he has a recollection of whether the defendant made

such a statment to him. I think it was in that form,

that he said he didn't know whether it was or not.

The impeaching [92] question that counsel desire

to ask him is whether, or rather if he doesn't recall

having a conversation with Mrs. Murray, wife of

the plaintiff, in the hospital in Downey, shortly

after the accident occurred at which time the police

officer stated in substance and effect, to Mrs. Mur-

ray, that he had talked to the defendant and that

the defendant had told him that he had not seen
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Mr. Murray's car in sufficient time to be able to

stop in time to avoid the collision.

The Court: The offer will be denied.

Mr. Nielsen: I wonder if we might recall Mr.

Tillotson and ask him in regard to another matter

concerning his physical observation.

The Court: Recall the jury, and you may recall

the officer.

elOHIsr L. TILLOTSON
recalled by the Plaintiff, having been heretofore

duly sworn, testifies as follows:

Direct Examination

By Mr. Nielsen

:

Q. You are the Mr. TiUotson who testified pre-

viously in this matter, are you not?

A. Yes, sir.

Q. During your investigation at the scene of the

accident, did you observe any brake marks at or

near the rear end of [93] the truck, either toward

the north or toward the south from the position the

truck was in at the time you saw it?

A. No, sir, I didn't.

Q. Was there any skid marks on the highway

left by either vehicle?

A. None discernible, to my knowledge ; none that

I noticed; no, sir.

Q. You looked to see if there were any brake

marks, did you? A. I did.

Mr. Nielsen: That's all.
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Cross-Examination

By Mr. Baum:

Q. When you arrived at the scene of the acci-

dent, did you observe the window on the truck on

the driver's side? A. I did, yes, sir.

Q. Was it up or down?

A. It was down, sir.

Q. There are some nails driven in the soil out

there beyond the pavement and beyond the road-

way? A. That's right, sir.

Q. And there are two ? A. That's right.

Q. Do you know where they are located with

reference to where the cars were?

A. I do. [94]

Q. Where?

A, One is at the back end of the truck and the

other at the front part, where the vehicles stopped.

Q. That is where the truck stopped?

A. Yes, sir.

Q. In other words they are off the pavement

and out in the soil? A. That's right, sir.

Q. The one is what did you say?

^ A. In front there, representing where the front

part of the truck was, on the bank where the front

of the truck was.

Q. The wheels ?

A. Yes, the wheels, and this other is on the oil

at his rear, off the oil but on the main shoulder of

the oil.

Q. This is off 121/2 feet (indicating) ?
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A. Yes, sir.

Judge Baum: That is all.

Redirect Examination

By Mr. Melsen

:

Q. This nail, you say, is at the rear, the point

where you marked the right rear of the truck at the

time you saw it, is a nail that has a little piece of

red cloth attached? A. That is right.

Q. And that is driven into the hard surface?

A. That is hard surface, yes. [95]

Mr. Nielsen: That's all.

Recross-Examination

By Judge Baum:

Q. Is that on the hard travelled surface or out

farther ?

A. It is not on the main travelled surface, no,

sir; it is still in hard surface, but not on the main

road.

Q. But it is still in this Y? A. Yes.

Q. That is out about 121/2 feet ?

A. As near as I can recall, yes, sir.

Q. And you put these nails in?

A. Yes, sir.

Q. Do you remember or know R. F. Hamilton,

an engineer? A. Bob Hamilton. Yes, sir.

Q. You are the one that put the nails there?

A. I was there when they were put there, yes,

sir.
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(Testimony of John L. Tillotson.)

Q. Where the nails are are the places you have

indicated? A. Yes, sir.

Q. And you showed these to Mr. Hamilton?

A. I did.

Q. And he was making measurements?

A. Yes, sir.

Judge Baum: That is all.

Redirect Examination

By Mr. Nielsen: [96]

Q. What do you mean, Mr. Tillotson, when you

say, "I was there when the nails were put there"?

A. I was under the impression that I wasn't

supposed to tell anything about who put those nails

there or anything else. You gentlemen was under

the impression that I placed the nails there myself ?

Q. That is what you told us last Thursday.

The Court: I want to warn counsel that if you

start to tell what this witness told you, you will have

to take the witness stand to testify if he answers

it wrong or differently than you expect.

Mr, Nielsen : I will withdraw the question.

Q. Mr. Tillotson, did you put the nails there ?

A. I never actually placed them there.

Q. When were they put there ?

A. Shortly after the accident. I cannot recall

just when it was. [97]
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DEPOSITION OF WALLACE S. BROOKE

Direct Examination

By Mr. Welch:
* * *

Q. Doctor, assume that a man suffering the type

of injury that was suffered by Mr. Murray, in which

he received a brain concussion, would that man

have an amnesia as to things that happened imme-

diately previous to the time of the accident?

A. Amnesia %

Q. For remembering things'?

A. Amnesia for recent events occurring just

prior to the [125] concussion, is quite common, and

in moderate degrees of head injury.

* * *

Cross-Examination

By Judge Baum: [126]

* * *

Q. Did he have an enlarged liver"?

A. Not at the time I saw him; but, again, that

would be for the other doctors in Idaho to answer.

Q. Shock, due to trauma, and blood loss is listed

here among the things. Was that shock severe, or do

you know. Doctor "?

A. From the accounts it was moderately severe

;

but, again the doctors who treated him in Idaho are

the ones who should answer that.

Q. You would not want to say, in your opinion,

whether it was severe or otherwise? I just want

what you observed?
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(Deposition of Wallace S. Brooke.)

A. I did not see him until he had passed that

stage.

Q. Was he given both dicumarol and heporin ?

A. Yes, he was.

Q. Doctor, the last time you saw him was in

February, 1952?

A. That is wrong. I did see him, but not as a

patient. He brought his son in to see me in March,

at which time I asked him a few questions. I made

no notes.

Q. He was about at that time? A. Yes.

Q. You did not see him in September, 1952, when

he was in Idaho? A. No, I don't think I did.

Q. As a whole, his recovery has been very satis-

factory, hasn't it. Doctor?

A. It has been extremely satisfactory, except for

the problem with his leg. [136]

Q. If he is able to walk about, and that has

cleared up, then his recovery has been surprisingly

well, has it not? A. Surprisingly well?

Q. It is surprisingly good, put it that way?

A. Yes, his recovery has been good.

Q. And the only thing that you would say now
that might cause trouble or suffering is in reference

to that leg?

A. Plus the occasional trouble with cold weather,

and the aching in the back.

Q. Will that clear up—that cold weather indica-

tion? A. I don't know.

Q. Occasionally, in patients, it does clear up ?

A. Yes, I believe that is true. [137]
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The Court: The jury may retire. In fact, the

jury may be excused at this time until 2 p.m.

May 21, 1953—11:30 P.M.

Judge Baum : Our first motion is that we desire

to renew our motion for mistrial setting forth the

same reasons heretofore stated, and adding thereto

the counsel sought to bring forth some alleged state-

ment that some witness may have made to him. That

is our first motion and if that is denied,

Comes now the defendant and moves for a di-

rected verdict in this and based upon the following

grounds

:

That there is not sufficient evidence to justify the

Court in submitting this matter to the jury and

that the evidence is insufficient to show that the de-

fendant was in anywise negligent and further that

the evidence discloses that the [141] accident oc-

curred off the highway, not on the highway, not on

the travelled portion of the highway and there is no

identification that this truck, as driven by Mr. Mc-

Parland, was not in a position that it was at the

time of the impact. In other words, there is no

identification here that the truck that the Plaintiff

said he saw coming down the highway is the truck

that he collided with, because he said he didn't know,

and further from the fact that in this case there

is an explanation that up to a certain point the

speed limit is contrary to and in violation of the

laws of the state of Idaho—that was being main-

tained by the Plaintiff.
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1

That's all of the motion.

(Remarks of Counsel not reported.)

The Court: We will recess until 2 o'clock, at

which time I will rule on the motion.

May 21, 1953—2 :00 P.M.

The Court: It is claimed in the complaint that

plaintiff was injured as a result of the manner in

which the defendant was operating his vehicle. The

acts of negligence as alleged are

:

1st. That the defendant failed and refused to

maintain and keep a lookout in a southerly direc-

tion as he, the said defendant, made a left-hand

turn and drove east across highway 191 directly

into the path of the car being operated by the

plaintiff. [142]

2nd. That the defendant at said time and place

failed to have his said motor vehicle under control.

3rd. That the defendant herein propelled and

drove his truck into a left-hand turn across the cen-

ter line of said highway and into the path of the

car being operated by the plaintiff, at a high, dan-

gerous and excessive rate of speed considering the

proximity of the automobile being driven by the

plaintiff.

4th. Defendant was further negligent and care-

less and heedless in operating his said automobile

upon the wrong side of said roadway and onto the

side of the roadway lawfully used by the plaintiff

herein.
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5th. That the defendant was also negligent and

careless and heedless in failing to yield the right-of-

way to the plaintiff herein.

It would be necessary, before the plaintiff could

recover, to prove one or more of the allegations of

negligence by a preponderance of the evidence, that

is, it is necessary that the plaintiff prove one or

more of the allegations of negligence in the com-

plaint by an amount of evidence which would con-

vince the jury that the weight of the evidence

tended to his side of the case. Here we are not ad-

vised in any way how the accident happened except

there was a collision in which both vehicles were

involved. There is no evidence as to how the plain-

tiff handled his car after passing the stop sign, as

the evidence is that he had no recollection of any

occurrence. He is of the opinion [143] that he was

driving about 35 miles an hour. It may be presumed

that he was using due care for his own safety. How-
ever, to establish actionable negligence in such a

case, the evidence must so describe, picture or visual-

ize what happened as to enable one fixed with the

responsibility for ascertaining the facts to find that

the defendant was the culpable party, and to war-

rant such a finding, the evidence must be so strong

as to preclude the possibility of injury in any other

way, and compel, as the only reasonable one, the

conclusion that the accident was caused by the negli-

gence of the defendant in the manner alleged. Prov-

ing merely that the accident happened or the

existence of an opportunity existed for it to happen
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in the manner alleged is insufficient. The plaintiff

must go further and show, not only the defendant's

negligence, but that the injury complained of was

the result of such negligence. This rule of presump-

tion is a fixed rule, but it should not be abused, and

regardless of this presumption the evidence must

show that the defendant was negligent and that such

negligence was the proximate cause of the injury

or injuries complained of, before the Plaintiff could

recover.

Negligence is never presumed and it cannot be

presumed that the defendant was negligent here.

There is no evidence that the defendant violated any

law of the State of Idaho, and any decision of the

Court or jury that the defendant was negligent

would be the merest guesswork. [144] The evidence

as introduced by the Plaintiff is that the defendant

gave the proper left-hand signal before making the

turn. This is an unfortunate accident—I am satis-

fied that the plaintiff was severely injured and

suffers permanent disability. However, to hold the

defendant we must find from the evidence that his

negligence was the cause of the accident. Proximate

cause of any injury is a cause which in its natural

and continuous sequence, unbroken by any new
cause produces an event, and without which the

event would not have occurred. To find this would

require speculation far beyond any inference that

can be drawn from the evidence here. It may be that

neither party was negligent. It may be that it was

an unavoidable accident. There is no way for us to
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determine. The mere fact that an accident happened

does not justify holding the defendant liable.

After a thorough consideration of the record here

and a somewhat hurried study of the authorities,

it is impossible for the Court to find any evidence

where men's minds might differ as to the proof of

negligence on the part of, or by the defendant here.

This does not come within the so-called scintilla of

evidence rule. As I have mentioned, the plaintiff's

evidence, rather than show negligence on the part

of the defendant, proves that the defendant observed

the rules of the road and was not [145] guilty of

negligence.

The Court dislikes to assume the role of the

Jury, indeed. I never intend to do that. However,

I feel that I would be lax in my duty—in the duty

imposed upon me—if I were to allow this to go to

the jury and impose upon it the burden of bringing

in a verdict which in the Judgment of the Court

would be mere guesswork on their part.

The Motion will be granted and I want the jury

to know that the Court assumes full responsibility

for this decision because, under the law, I feel that

it was necessary for the Plaintiff to prove some

negligence on the part of the Defendant and this,

in the Court's opinion, they have failed to do, and

under the law it is the duty of the Court to instruct

you and the instruction of the Court is that you

return a verdict in favor of the defendant and

against the plaintiffs. The alternate juror may be

excused until Monday morning at ten o'clock.
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To avoid delay, I will appoint Mrs. Corey as fore-

man of this Jury and Mr. Clerk, you will hand her

the verdict for her signature.

This ruling, of course, does away with any neces-

sity of ruling on the motion for mistrial.

[Endorsed] : Filed September 1, 1953. [146]

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

United States of America,

District of Idaho—ss.

I, Ed M. Bryan, Clerk of the United States Dis-

trict Court for the District of Idaho, do hereby

certify that the foregoing papers are that portion

of the original files designated by the parties and

as are necessary to the appeal under Rule 75

(RCP),towit:

1. Complaint.

2. Summons with return attached.

3. Answer.

4. Notice of Taking Deposition.

5. Notice of Tender of Deposition.

6. Motion to Amend Complaint and Order

Thereon.

7. Minutes of the Court of October 21, 1952.

8. Amended Complaint.

9. Answer to Amended Complaint.

10. Minutes of the Court of December 8, 1952.

11. Minutes of the Court of May 11, 1953.
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12. Minutes of the Court of May 20, 1953.

13. Minutes of the Court of May 21, 1953.

14. Verdict.

15. Judgment.

16. Cost Bill.

17. Affidavit re: Costs.

18. Objection to Cost Bill.

19. Notice of Appeal.

20. Undertaking for Costs on Appeal.

21. Order Extending Time for Appeal.

22. Transcript of Testimony.

23. Exhibits 1 to 27, Inclusive.

24. Order Amending the Judgment.

In Witness Whereof, I have hereunto set my
hand and affixed the seal of said court this 3rd day

of September, 1953.

[Seal] /s/ ED M. BRYAN,
Clerk.

[Endorsed]: No. 14015. United States Court of

Appeals for the Ninth Circuit. Lester F. Murray,

and Pacific Employers' Insurance Company, a Cor-

poration of California, Appellants, vs. Louis Mc-

Farland, Appellee. Transcript of Record. Appeal

from the United States District Court for the East-

ern District of Idaho, Eastern Division.

Filed September 5, 1953.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for the

Ninth Circuit.
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United States Court of Appeals

for the Ninth Circuit

No. 14015

LESTER F. MURRAY, and PACIFIC EM-
PLOYERS' INSURANCE COMPANY,

Appellants,

vs.

LOUIS McFARLAND,
Appellee.

I STATEMENT OF POINTS

The points on which Appellant wishes to rely in

the above case are as follows:

1. The Trial Court erred in sustaining Appellee's

objection to the following question propounded by

Appellant to the witness, John L. Tillotson: ''With

reference particularly to where Mr. Murray was, did

he say anything as to where he was?" (Tr. page 19.)

2. The Trial Court erred in overruling Appel-

lant's objection to the following question pro-

pounded by Appellee to the witness, Tillotson, and

in permitting said witness to testify concerning in-

surance : "I want you to give all of the conversation

that you had with Mr. McFarland at the time that

Mr. Nielsen asked you about." (Tr. pages 23-24.)

3. The Trial Court erred in refusing to permit

Appellant to inquire into conversations had by the

witness, Tillotson, with third persons for the pur-
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pose of refreshing his recollections and for laying

the basis for impeachment.

4. The Trial Court erred in denying Appellants

offer of proof as follows: ''Mr. Nielsen: The Plain-

tiff at this time desires to make an o:ffer of proof

by the following testimony, claiming as a ground,

surprise in that counsel talked to the officer about

this matter last Thursday and reviewed a copy of a

report which counsel had which was discussed as

to a statement made by the person at which time the

officer told counsel that the Defendant had told him

that he didn't see the car in sufficient time to stop

and be able to avoid the accident. We want to ask

the officer—to make an offer of proof and to ask

the officer if he has a recollection of whether the

Defendant made such a statement to him. I think

it was in that form, that he said he didn't know

whether it was or not. The impeaching question

that counsel desire to ask him is whether, or rather

if he doesn't recall having a conversation with Mrs.

Murray, wife of the Plaintiff, in the hospital in

Downey, shortly after the accident occurred at which

time the police officer stated in substance and effect,

to Mrs. Murray, that he had talked to the Defend-

ant and that the Defendant had told him that he

had not seen Mr. Murray's car in sufficient time to

be able to stop in time to avoid the collision. The

Court: The offer will be denied." (Tr. pages 92-93.)

5. The trial Court erred in granting Appellee's

Motion for Non-suit and for Directed Verdict.

I



vs. Louis McFarlcmd 99

6. The Trial Court erred in directing a verdict

in favor of Appellee and against Appellants. No
cause of action.

7. The verdict and judgment is contrary to the

evidence, and contrary to the law.

Dated this 12th day of October, 1953.

/s/ ARTHUR H. NIELSEN,

Attorney for Appellant.

/s/ BEN PETERSON,
Attorney for Appellant.

Receipt of copy acknowledged.

[Endorsed] : Filed October 15, 1953.

I
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No. 14015

IN THE

United States

Court of Appeals
FOR THE NINTH CIRCUIT

LESTER P. MURRAY, and

PACIFIC EMPLOYERS' INSURANCE COMPANY,
a Corporation of California,

Appellants,

—vs.

—

LOUIS McFARLAND,
Appellee,

Brief of Appellants

COMPLAINT

(Tr. pp. 1,3,4,5,6,7,8)

The complaint alleges that the plaintiff, LESTER F.

MURRAY, is a resident of the State of Illinois, that the

plaintiff, PACIFIC EMPLOYERS' INSURANCE COM-
PANY is a corporation of California, and that the de-

fendant, LOUIS McFARLAND, is a resident of the State

of Idaho.

That the plaintiff, PACIFIC EMPLOYERS' INSUR-
ANCE COMPANY, joins with the plaintiff, LESTER F.

MURRAY, in bringing this suit because at the time of

his injury he was acting in the course of his employment,

and the plaintiff, PACIFIC EMPLOYERS' INSURANCE



COMPANY, paid to him Workmen's Compensation bene-

fits in the amount of Two Thousand Eight Hundred

Thirty-Nine and 22/100 Dollars (2,839.22).

That the plaintiff, LESTER F. MURRAY, brings

suit against the defendant complaining that he was per-

manently injured as a result of the accident and claims

damages over and above the amount paid to him for

compensation.

That on the 2nd day of October, 1951 in the after-

noon, the plaintiff, LESTER F. MURRAY, while driving

his 1951 Plymouth automobile in a northerly direction on

Highway 91-191 and in the town of Downey, Idaho, was

run into by the defendant, who was operating his truck

upon said highway at said time and place; that the de-

fendant was careless and negligent in the operation of

his said truck and in causing permanent injuries to the

plaintiff, LESTER F. MURRAY; that the defendant was

negligent in failing to maintain a proper lookout to the

South, and that the defendant was negligent in making a

left turn across the highway into the path of the plaintiff's

car; that the defendant did not have his truck under

control; that the defendant made a left-hand turn across

the center line of the highway, and drove his truck into

the car being operated by the plaintiff, LESTER F.

MURRAY, at a high speed considering the proximity of

the plaintiff's automobile.

Further, that the defendant was negligent in opera-

ting his said motor vehicle upon the wrong side of the

roadway and upon that side being lawfully used by the

plaintiff, LESTER F. MURRAY; that the defendant was

negligent in failing to yield the right of way to the

plaintiff, LESTER F. MURRAY; that as a result of such

negligence on the part of the defendant, the plaintiff,

LESTER F. MURRAY, received severe, painful, disabling

and permanent injuries, all to his damage in the amount

of Fifty Thousand Dollars ($50,000.00), and that the



plaintiff, PACIFIC EMPLOYERS' INSURANCE COM-
PANY, by reason of the foregoing were damaged to the

amount of Two Thousand Eight Hundred Thirty-Nine

and 22/100 Dollars ($2,839.22).

ANSWER
(Tr. pp. 9, 10, 11, 12, 13, 14)

The answer of the defendant alleges that the Amend-

ed Complaint does not state a cause of action, denies

that the Pacific Employers' Insurance Company is a cor-

poration of California on information and belief, and

denies, on information and belief, that they are qualified

to do business in Utah and Idaho; and admits that

LESTER F. MURRAY is a resident of Utah.

Defendant likewise denies, on information and belief,

that the plaintiff, LESTER F. MURRAY, was entitled

to Workmen's Compensation by reason of the fact that

he was acting within the course of his employment, and

denies that the plaintiff, PACIFIC EMPLOYERS' IN-

SURANCE COMPANY, paid out Two Thousand Eight

Hundred Thirty-Nine and 22/100 Dollars ($2,839.22), or

any other sum.

The defendant admits that the plaintiff, LESTER F.

MURRAY, was driving a sedan in a northerly direction

on Highway 91-191, and admits the defendant was opera-

ting a truck filled with grain, but denies that a collision

occurred as a result of the defendant's negligence, and

denies any permanent injuries were suffered by the plain-

tiff, LESTER F. MURRAY.
The defendant, on information and belief, further

denies that the plaintiff, LESTER F. MURRAY, was an

employee of the Inland Empire Insurance Company, and

denies, on information and belief, that he was acting in

the course of his employment.

Further answering, the defendant admits the plaintiff,



LESTER F. MURRAY, was injured, but denies the in-

juries were occasioned by negligence on the part of the

defendant, and states he is not aware of the type or

kind of injures sustained by the plaintiff, LESTER F.

MURRAY.
Further, the defendant answers the plaintiff's Com-

plaint and alleges that the plaintiff, LESTER F. MUR-
RAY, was not using due care and caution to avoid the

accident, and that the injuries sustained by him, if any

were contributed to by his own fault and carelessness.

Further, the defendant answers and alleges that the

plaintiff, LESTER F. MURRAY, did not exercise ordinary

care or prudence to avoid the accident and that the in-

juries, if any, were contributed to and caused by his fault

and carelessness, and further alleges that the negligence

of the plaintiff, LESTER F. MURRAY, was imputed to

the employer, PACIFIC EMPLOYERS' INSURANCE
COMPANY.

Further, the defendant alleges that the negligence of

the plaintiff, LESTER F. MURRAY, was the sole cause

of the injuries sustained by him. Further, the defendant

alleges that the said plaintiff, LESTER F. MURRAY did

not use care or prudence to avoid the accident, and that

such failure on his part is imputed to the plaintiff, PA-

CIFIC EMPLOYERS' INSURANCE COMPANY.
Further, the defendant alleges that the plaintiff,

LESTER F. MURRAY, failed to see or notice or give way

to the defendant when there was sufficient time to avoid

the collision.

Further, the defendant prays that the plaintiffs, and

neither of them, take anything by reason of said com-

plaint.

JURISDICTION

This is a suit of civil nature between citizens of

different states wherein the amount in controversy ex-



ceeds Three Thousand Dollars, ($3,000.00), exclusive of

interest and costs, and the United States District Court

has jurisdiction by virtue of the provisions of Title 28,

Section 41 U.S.C.A. (Judicial Code Section 24, Amended).

This appeal is from a final udgment of the United

States District Court for the Eastern District of Idaho.

The United States Court of Appeals for the Ninth Circuit

has appellate jurisdiction by virtue of the provisions con-

tained in Title 28 U.S.C.A. (Judicial Code Section 128,

Amended).

STATEMENT OF THE CASE

The instant action is one brought by Appellants

LESTER F. MURRAY and PACIFIC EMPLOYERS'
INSURANCE COMPANY against the defendant, LOUIS
McFARLAND.

The plaintiff, LESTER F. MURRAY, claims damages

by reason of the fact that he was involved in an auto-

mobile accident as a result of which he sustained painful,

severe, and permanent personal injuries; that the other

plaintiff, PACIFIC EMPLOYERS' INSURANCE COM-
PANY, claims damages against the defendant as a result

of said accident and as a result of their being required

to pay to the said LESTER F. MURRAY the sum of

Two Thousand Eight Hundred Thirty-Nine Dollars and

Twenty-Two Cents ($2,839.22) Workmen's Compensa-

tion and medical and hospital expense.

On or before the 2nd day of October, 1951, at ap-

proximately 3:30 in the afternoon of said day, the plain-

tiff, LESTER F. MURRAY, was driving his Plymouth

motor vehicle along and upon Highway 91-191, and at

said time and place was proceeding in the operation of

said car in a generally northerly direction. He was then

operating his said car within the geographical confines

of the Village of Downey, Idaho. The defendant at said

time and place was likewise operating his motor vehicle.



which was a large truck loaded with grain, in a generally

southerly direction along and upon said highway. A col'

lision occurred between the truck being operated by the de-

fendant and the motor car being operated by the plaintiff,

LESTER F. MURRAY, when defendant attempted to

make a left turn across the highway.

There leads off from said highway hereinbefore re-

ferred to a roadway which goes in a generally easterly

direction, said roadway taking off to the east approxi-

mately 45 to 50 feet south of the point of impact between

the two vehicles. (Tr. pp. 21, 22, 23, 24).

The said motor vehicles, and both of them, came to

rest after the collision upon the easterly side of said road-

way. It is undisputed that said collision occurred near

the east edge of the oiled portion of said highway 91-191;

that after the vehicles came to rest the right front fender

and bumper of said truck was lodged against the left front

door of the car being operated by the plaintiff, LESTER
F. MURRAY. (Tr. p. 27).

As a result of said collision, the plaintiff, LESTER
F. MLIRRAY, received extensive and permanent injuries;

whereas before said accident he was in good health and

not suffering from the conditions from which he suffered

at the time of the trial and after the accident.

The case was tried before a jury and before the Hon-

orable Chase A. Clark, District Judge of the District

Court of the United States in and for the State of Idaho,

in and for the Eastern Division.

At the time the plaintiffs rested, the defendant moved

for directed verdict (Tr. p. 90). The Court granted de-

fendant's Motion for Directed Verdict and prepared a

verdict for the defendant and handed the same to a mem-

ber of the jury and asked her to sign the same (Tr. pp.

91, 92, 93, 94, 95) upon the ground that the plaintiffs

had failed to prove negligence on the part of the de-

fendant.



QUESTIONS PRESENTED

1) Should the Trial Court have held under the

circustances and the evidence, as the same was introduced,

that the plaintiffs had failed to prove that the defendant

was guilty of negligence?

2) Should the Trial Court have held, as a matter

of law, that the evidence of negligence on the part of

the defendant was insufficient to submit the question of

negligence to the Jury for their consideration?

3) Should the Trial Court have considered that

the evidence that had been introduced by the plaintiffs,

under the law of the State of Idaho which was applicable

to the case, was sufficient to submit to the Jury the

question as to the defendant's negligence, and the same

being the proximate cause of the accident?

The foregoing questions are presented by the de-

fendant's Motion for Non-Suit and the evidence intro-

duced by the plaintiffs at the trial, and by the Court's

Memorandum Decision. (Tr. pp. 90, 91, 92, 93, 94, 95,

Tr. pp. 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32,

33, 34, 35, 36, 37, 38, 39, 45, 46, 47, 48, 49, 50, 51, 52,

53, 54, 55, 56, 57, 58, 59, 61, 62, 63, 64, 65, 67, 68).

SPECIFICATIONS OF ERRORS

I.

The Trial Court erred in granting defendant's Motion

for Non-Suit which said Motion was made at a time when
the appellants had rested. The said Motion was granted

upon the proposition that the appellants, in their said

case, had failed to prove that the defendant was negligent

where, as a matter of fact, the evidence at the time the

plaintiffs rested conclusively showed that the defendant

was guilty of violating the statutes of the State of Idaho

with respect to the use of roadways, and was therefore

guilty of negligence per se.
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II.

The Trial Court erred in granting defendant's Mo-
tion for Non-Suit at the time the plaintiffs rested in this:

that it was for the jury to say or to determine whether

or not the defendant, by his actions and conduct in the

operation of his said truck, had violated the laws of the

State of Idaho with respect to the operation of motor

vehicles upon the highways of the State.

III.

The Trial Court erred in granting defendant's Motion

for Non-Suit after the plaintiffs had rested for the reason

that it was a question for the jury to determine whether

the defendant's actions constituted that degree of care

and prudence that is required by law.

IV.

The Trial Court erred in refusing to submit to the

jury the question of whether or not the evidence at the

time the plaintiffs rested indicated or showed that the de-

fendant was negligent and that such negligence was the

proximate cause of accident and resultant injuries to the

appellant, LESTER F. MURRAY.

V.

The Trial Court erred in granting defendant's Motion

for Non-Suit and in holding as a matter of law that the

plaintiffs had failed to produce sufficient evidence of de-

fendant's negligence so that that question became a ques-

tion for the jury's consideration.

ARGUMENT

The simple question presented by this Appeal is

whether or not the Honorable Chase A. Clark was justi-

fied under the law in granting defendant's Motion for

Non-Suit or directed verdict in this action. In support of

the contention that the action of the Trial Court was



wrong, Appellants submit the following statutes and le-

gal propositions:

I.

MEETING OF VEHICLES. Drivers of vehicles pro-

ceeding in opposite directions shall pass each other to the

right, each giving to the other at least one-half of the

main traveled portion of the roadway as nearly as pos-

sible.

(Section 49-511, Idaho Code)

II.

DRIVE ON RIGHT SIDE OF HIGHWAY. Upon
all highways of sufficient width, except upon one-way

streets, the driver of a vehicle shall drive the same upon

the right half of the highway and shall drive a slow

moving vehicle as closely as possible to the right-hand

edge or curb of such highway, unless it is impracticable

to travel on such side of the highway and except when
overtaking and passing another vehicle subject to the

limitations applicable in overtaking and passing set forth

in Sections 49-512 and 49-513.

(Section 49-509, Idaho Code)

III.

TURNING AT INTERSECTIONS. The driver of

a vehicle intending to turn at an intersection shall do as

follows:

(a) Both the approach for a right turn and a right

turn shall be made as close as practical to the right-hand

curb or edge of the roadway.

(b) Approach for a left turn shall be made in that

portion of the right half of the roadway nearest the center

line thereof and after entering the intersection the left

turn shall be made so as to leave the intersection to the

right of the center line of the roadway being entered.

(Section 49-516, Idaho Code)
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IV.

WHEN SIGNAL REQUIRED, (a) No person

shall turn a vehicle from a direct course upon a highway

unless and until such movement can be made with reason-

able safety and then only after giving a clearly audible

signal by sounding the horn if any pedestrian may be af-

fected by such movement or after giving an appropriate

signal in the manner hereinafter provided in the event any

other vehicle may be affected by such movement.

(b) A signal of intention to turn right or left shall

be given continuously during not less than the last 100

feet traveled by the vehicle before turning.

(c)

(d) Signals herein required shall be given either by

means of the hand and arm or by a signal lamp or signal

device of a type approved by the department, but when

a vehicle is so constructed or loaded that a hand and arm

signal would not be visible both to the front and rear

of such vehicle then said signals must be given by such a

lamp or device.

(e) All signals herein required given by hand and

arm shall be given from the left side of the vehicle in the

following manner and such signals shall indicate as fol-

lows:

1. Left turn. Hand and arm extended horizon-

tally.

2. Right turn. Hand and arm extended up-

ward.

3. Stop or decrease speed. Hand and arm ex-

tended downward.
(Section 49-519, Idaho Code)

V.

KEEP TO THE RIGHT IN CROSSING INTER-
SECTIONS OF RAILROADS. In crossing an intersec-

tion of highways or the intersection of a highway by a



11

railroad right of way, the driver of a vehicle shall at all

times cause such vehicle to travel on the right half of

the highway unless such right half is obstructed or im-

passable.

(Section 49-510, Idaho Code)

VI.

When one motor vehicle collides with another to his

left of the center line of the highway, he is prima facie

guilty of negligence which is prima facie deemed a

proximate cause of any damage resulting.

Hamilton v. Carpenter,

49 Idaho 629, 290 Pac. 724.

VII.

In action for damages in a headon collision between

automobile and truck at "Y" intersection, whether auto-

mobile was on its right side of highway at moment of

accident and motorist's speed were questions for the jury.

Stallinger v. Johnson,

65 Idaho 101, 139 Pac. 2d 460.

VIII.

In action for damages in a headon collision between

automobile and truck at "Y" intersection, truck driver's

negligence and motorist's contributory negligence were for

the jury's consideration.

Stallinger v. Johnson,

65 Idaho 101, 139 Pac. 2d 460.

IX.

The purpose of the vehicle law of the State of Idaho

is to enjoin vigilance and caution at all times upon all

travel on the highways. Such vigilance must be com-

mensurate with conditions and emergencies that suddenly

arise in modern highway travel. The vehicle law anticipates

that ordinarily cars meeting on the highway should pass

each to the right of the other. Therefore, when one collides

with another to the left of the center of the highway, he



12

is prima facie guilty of negligence, which is prima facie

deemed a proximate cause of any damage resulting.

Stuart V. McVey,
59 Idaho 740, 87 Pac. 2d 446.

X.

If, after considering all the evidence of negligence

and the inferences that may be deduced therefrom the

court is in doubt whether reasonable men, in viewing all

the evidence, might arrive at different conclusions, such

question of negligence is a "question of fact" for the jury

and becomes a "question of law" for the court only in

clear cases entirely free from doubt.

Owen V. Taylor,

62 Idaho 408, 114 Pac. 2d 258;

Simmons v. Trowbridge,

69 Idaho 70, 202 Pac. 2d 1085;

Ford V. Connell,

69 Idaho 183, 204 Pac. 2d 1019;

Wilde V. Hansen,
70 Idaho 8, 211 Pac. 2d 153;

Alsup V. Saratoga Hotel, (Idaho)

229 Pac. 2d 985;

Dawson v. Salt Lake Hardware Co.,

64 Idaho 666, 136 Pac. 2d 733.

XI.

Where the minds of reasonable men might differ, or

where different conclusions might be reached by different

minds, the question as to the existence of negligence and

contributory negligence are for the jury.

Stallinger v. Johnson,

65 Idaho 101, 130 Pac. 2d 460;

Denton v. City of Twin Falls,

54 Idaho 35, 43, 28 Pac. 2d 202;

Call V. City of Burley,

57 Idaho 58, 69, 62 Pac. 2d 101.
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XII.

Whether or not appellee's truck was illegally on the

left'hand side of the road or the wrong side of the road,

is a question for the jury.

Stallinger v. Johnson,

65 Idaho 101, 139 Pac. 2d 460;

Asumendi v. Ferguson,

57 Idaho 450, 460, 65 Pac. 2d 713;

Evans v. Davidson,

58 Idaho 600, 615, 77 Pac. 2d 661.

XIII.

Upon a motion for non-suit or directed verdict, the

evidence must be construed in the light most favorable to

the plaintiff.

Allen V. Oregon Shortline R.R.,

60 Idaho 267, 90 Pac. 2d 707;

Branson v. Northern Pac. R.R. Co.,

55 Idaho 22, 41 Pac. 2d 629.

XIV.

The rule is that upon a motion for non-suit or direct-

ed verdict, the evidence must be construed in the light

most favorable to the plaintiff. Where the question de-

pends on a state of facts from which different minds may
honestly draw different conclusions on that issue, the

question must be submitted to the jury for determina-

ion. Where the facts are disputed or inferences therefrom

are reasonably disputable, the question is one for the

jury.

Claris v. Oregon Shortline R.R. Co.,

54 Idaho 568, 33 Pac. 2d 348.

XV.
Where a driver of a vehicle is killed or incapacitated

so as to be unable to testify as to his exercise of care at

the time of collision or accident, a rebuttable presumption

arises that he was acting with due care, which presump-
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tion is given effect as prima facie evidence, unless the pre-

sumption is satisfactorily rebutted or a fact contrary to

the presumption is proved.

Dept. of Finance v. Union Pac. R.R.,

61 Idaho 484, 104 Pac. 2d 1110.

XVI.

It is proper for the Court to instruct the jury that

if they find that the claimant or operator of a car had

suffered a total lapse of memory of the occurrence of

the collision or the events leading up to its occurrence,

then there is a presumption created by law that such per-

son was exercising due and proper care for the protection

of his person and preservation of his life, and this pre-

sumption in itself is sufficient to constitute prima facie

evidence at the time of the accident that the actor was

free from contributory negligence.

Dept. of Finance v. Union Pac. R.R.,

61 Idaho 484, 104 Pac. 2d 1110.

The plaintiff's first witness dealing with the subject

of negligence was one JOHN R. TILLOTSON, who was

the Marshall at Downey, Idaho, who arrived at the scene

of the accident shortly after the collision and who testified

that the plaintiff, LESTER F. MURRAY, was driving a

1951 sedan and the defendant was driving a 2-ton truck

loaded with grain; and that at the time he saw the two

vehicles, they were practically off of Highway 91-191 and

to the east side of the said roadway. The truck which

was being operated by the defendant was facing a little

bit to the south and east, and the sedan which had been

driven by Mr. Murray was facing a shade to the north and

east, and at the time he first arrived, the automobiles were

still together (Tr. 21, 22); that the right front of the

truck was jammed against the left center of the sedan;

and that said cars came to rest after said accident upon

the east side of the roadway; that said highway 91-191

runs generally in a north and south direction; and that
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there are two lanes of traffic upon said roadway; and

that the roadway is divided by a center line; that there

is a side road which takes off Highway 91 --191 in an

easterly direction some distance south of the place where

the two vehicles came to rest (Tr. 23) and approximately

45 or 50 feet south of where the two vehicles came to

rest, there is a stop sign indicating a stop for traffic using

said east and west roadway and coming on to Highway

91-191 (Tr. 24); that the distance was 36 feet from the

oiled pavement to the right front corner of the truck

after it had come to rest; that the distance from the rear

of the truck to the edge of the highway was 12'V2 feet

(Tr. 26); that the point of impact of the two vehicles

was five feet from the edge of the oil or the gravel portion

of said highway; that it was 11-Vz feet from point of

impact to where both vehicles stopped; that at the time

the Marshall arrived at the scene of the accident, Mr.

McFarland was standing by the side of his truck, and Mr.

Murray was in a somewhat cramped position and un-

conscious in the front seat of his car (Tr. 30) ; That there

was some wheat spilled on the roadway at the time of the

accident. (Tr. 26).

The witness, Weldon Nye, testified that he was a

short distance south of where the accident occurred, and

that after hearing a crash, he looked out of the window

and he observed a truck pushing a new Plymouth. The

front bumper was in contact with the car and was push-

ing it off the road; and that at that time the truck was just

north of the intersection and was going toward the town

of Downey onto the intersecting road, which would be

southeast; that the Plymouth automobile, the car being

driven by the plaintiff, LESTER F. MURRAY, was

driving along the roadway in a northerly or northeast

direction, and that the bumper of the truck was in direct

contact with the center structure of the car driven by

Burray and on the left side (Tr. 45, 46, 47).
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The witness, Weldon Nye, then hurried to the scene

of the accident and at the time he arrived there, shortly

after the collision, the truck being previously driven by

the defendant and the car being previously driven by

Murray were off the highway to the east side. He further

observed at that time that Mr. Murray, appellant herein,

was in the touring car; and that there was present upon

the highway a quantity of grain, and that the grain upon

the highway indicating the point of impact was to the

rear and right of the truck and was spilled in a sort of

semi-circle; and further, that the broken glass, observed

by the witness Nye, was slightly to the east of the main

traveled portion of Highway 91-191; and that the point

of impact appeared to be in the neighborhood of five feet

east of the east shoulder of said roadway (Tr. 54, 55),

The facts of the case as elicited by the witnesses who
testified concerning the accident clearly and uncontradic-

torily show that the plaintiff, MURRAY, stopped his car

at a stop sign a considerable distance south of the place

where the accident occurred. After stopping his car, he

drove on to Highway 91-191 and proceeded north along

said highway; that a collision occurred between the truck

being driven by the defendant and the motor vehicle being

driven by the plaintiff, LESTER F. MURRAY, at a point

near the east shoulder of highway 91-191, and 50 feet

north of the intersecting road onto which defendant pre-

sumably intended to proceed. (Tr. 23, 24).

The plaintiff, LESTER P. MURRAY, was in Court

during the time the case was tried but by reason of the

severity of the injuries suffered by him, he had suffered

retroactive amnesia and was unable to remember events

that occurred immediately before the accident. (Tr. 65).

His condition was corroborated by the attending phys-

icians. (Tr. 19, 88).

The physical facts, however, and the testimony of

the witness, Nye, and of the witness, Tillotson, clearly
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show that the truck being driven by the defendant had

undertaken to make a left-hand turn from the west, or

right-hand side of Highway 91-191, across the center line

thereof, and on to the roadway intersecting Highway 91-

191, which said roadway leads over to the main business

district of Downey. That the plaintiff, LESTER P. MUR-
RAY, was proceeding down the east side of the highway,

his proper side.

Notwithstanding these facts, the Trial Court held

that there was no evidence of negligence on the part of

the defendant. Although Section 49-5 1 1 of the Idaho

Code provides that drivers of vehicles proceeding in op-

posite directions shall pass each other to the right, each

giving to the other at least one-half of the main traveled

portion of the roadway as nearly as possible, the evi-

dence clearly shows in this case that the operators of

these two cars were proceeding in opposite directions

and clearly shows that the defendant did not pass to the

right and did not give the plaintiff, LESTER F. MUR-
RAY, one-half of the main traveled portion of said road-

way but that in direct violation of the statute crossed

the center line of said roadway and onto that portion

of the roadway which was being lawfully and legally and

properly used by the plaintiff, LESTER F. MURRAY.
Appellants likewise contend that the Trial Court's

ruling was in direct conflict with 49-510 of the Idaho

Code which provides that a motorist, in crossing an inter-

section, shall at all times cause his vehicle to travel on

the right side of the highway unless such right side is

obstructed; thus, a construction of this Section would

mean that if the appellee intended to make a left turn,

he should have to stay on his right side of the highway

until he had crossed the intersection and should then enter

the intersecting road on his side, which would be his

right side of the intersecting road. This he failed to do,

and he turned across the center line and was starting into
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the intersecting road, a distance of 40 to 45 feet north

of the intersection, which said conduct on his part was

contrary to that provision of the statute.

Appellants also contend that the conduct of the de-

fendant under the evidence adduced is in direct viola-

tion of Section 49-509 of the Idaho Code which provides

that Upon all highways of sufficient width, except one-

way streets, the driver of vehicles shall drive the same

upon the right one-half of the highway and shall drive a

slow-moving vehicle as close as possible to the right-hand

edge of curb of such highway unless it is impracticable

to travel on such side of the highway and except when

overtaking and passing another vehicle. The defendant's

conduct as elicited by the evidence in this case is clearly

in violation of this Section of the Code because the de-

fendant did not drive said vehicle upon the right half

of the highway, but on the contrary was at the time of

the accident driving his motor vehicle upon the left-hand

side of said highway and did, contrary to statute, drive his

said truck into the side of the appellant's, Murray's, car.

(Tr. 46, 47).

Appellants likewise contend that the defendant's con-

duct as shown by the evidence is directly contrary to Sec-

tion 49-516 of the Code in that said Section provides that

an approach for a left turn shall be made in that portion

of the right one-half of the roadway nearest to the center

line thereof and after entering the intersection, the left

turn shall be made so as to leave the intersection to the

right of the center line of the roadway being intersected.

This the defendant did not do, but in direct violation

of the statute turned across the center line of the high-

way and commenced entering the intersecting road, or

upon the left half thereof, such left being determined by

the left-hand of the driver making such left turn.

Appellants likewise contend that the evidence clearly

shows that the appellee-defendant violated the provisions
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of Section 49-519 of the Code which provides that no per-

son shall turn a vehicle from a direct course upon a

highway unless and until such movement can be made

with reasonable safety, and then only after giving a clearly

audible signal by sounding the horn if any pedestrian may
be affected by such movement or after giving an appro-

priate signal as provided by Section 49-519. The statute

provides, it seems to us, that no left-hand turn can be

made upon a highway unless the same can be made with

reasonable safety, and the giving of an appropriate signal

does not relieve the operator or the one making the left-

hand turn from the obligation of refraining from thus

turning unless and until the same can be done with reason-

able safety. That such turn could not be made in this

case is very evident from the fact that the turn was at-

tempted before defendant reached the intersection and

still drove into the side of the car operated by appellant

LESTER P. MURRAY.
The Trial Court in his Memorandum Decision made

some reference to the fact that the evidence of the plain-

tiffs showed that the defendant had signaled his intention

to turn left. With this statement of the Trial Court we
respectfully take issue.

The witness TILLOTSON testified that appellee Mc-

FARLAND told the witness that he signaled before he

turned to the left; but signalling for left turn is no com-

pliance with Section 49-519 of the Code, which said Sec-

tion requires that a signal be given continuously for not

less than the last 100 feet traveled by the vehicle turning.

We submit that the evidence shows that the appellee's

conduct was in clear violation of all of the foregoing sec-

tions of the statute.

This Court's attention is called to the case of Hamil-

ton v. Carpenter, 290 Pac. 724, 49 Idaho 629, wherein the

Supreme Court of Idaho held that the vehicle law antici-

pates that cars proceeding in opposite directions should



20

pass each other on the right-hand side, and further holds

in the following language:

"Therefore, when one collides with another to

his left of the center line of the highway, he is prima
facie guilty of negligence which is prima facie deem-
ed a proximate cause of any damage resulting."

It follows, therefore, it seems to us, that any viola-

tion of the Code would be prima facie evidence of

negligence, and if such be true, the Honorable Trial Court

was not justified in granting defendant's Motion for Non-

Suit because by proving a violation of the Code in the

language of the Hamilton v. Carpenter case, supra, the

plaintiff had made a prima facie case of negligence against

the defendant which was never overcome.

Certainly the burden was upon Appellee to go for-

ward to explain his presence upon the wrong side of the

highway, if he could so do, in compliance with his statu-

tory duty and his obligation to exercise reasonable care

under all the circumstaces. The lack of eye witnesses, or

the loss of memory on the part of Appellant Lester F.

Murray, should not defeat his recovery, nor preclude him

from having the matter considered by a jury.

We respectfully submit that the judgment of the

Trial Court entered upon the directed verdict should be

reversed and the cause remanded with instructions to

grant Appellants a new trial.

BEN PETERSON,
Pocatello, Idaho

ARTHUR H. NIELSEN,
Salt Lake City, Utah

Attorneys for Appellants
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OPINION BELOW

The opinion of the District Court is not reported but

may be found in the record at pages 91-95.

STATEMENT OF CASE

The instant action is one based upon tort, the plaintiffs,

Lester F. Murray and Pacific Employers' Insurance Com-

pany, the appellants herein, alleging that appellant Murray

was injured, which injuries were caused by the negligence of

a third person; namely, Louis McFarland, the appellee here-

in. The accident occurred on U. S. Highway 91-191, within

the limits of the City of Downey, Idaho (Tr. p. 21) , at or

near a point where one leaves the main highway to enter a

portion of the City of Downey, Idaho (Tr. p. 23).



U. S. Highway 91-191 at the point of the accident runs in a

generally northerly-southerly direction (Tr. p. 23), the

highway contains a slight curve and immediately to the east

thereof lies the main line of the Union Pacific Railroad

from Butte to Salt Lake City ( Tr. p. 24) . U. S. Highway

91-191 and the railroad divide the business sections of the

City of Downey, a portion lying to the west of said high-

way and the larger portion thereof lying to the east of the

said highway and railroad track, there being, however, a

number of business houses to the west of and along the

highway. Persons going to the eastern portion of Downey

leave the Highway 91-191 and cross the railroad track to

enter that part of the Village, and at this point an intersect-

ing highway leaves the main highway (Tr. p. 24) . The in-

intersecting highway is a street leaving the highway at about a

45° angle and an island separates the intersecting roads,

namely, for travelers from the north entering Downey, and

travelers from the south entering Downey (Tr. p. 23-24)

.

For the convenience of the Court we have drawn a dia-

gram showing the railroad track, the Highway, and the Is-

land hereinbefore mentioned, and the "Y" hereafter mention-

ed.

TO EAST S»PE
DOWNEY



To the south of the point of the accident approximately

1500 feet there is a junction of U. S. highways which form

a "Y" (Tr. p. 74) . At the point of the "Y," there is one high-

way leading to Preston, Idaho, in a southeasterly direction, one

highway leading to Malad City, Idaho, in a southwesterly

direction (Tr. p. 64) . Appellant Murray testified that he

came to this junction, namely, the "Y," at which place there is

a stop sign, and that he stopped as he entered the "Y" (Tr. p.

64) , and that is the last thing he remembers until he regained

consciousness at the hospital (Tr. p. 64) . The accident com-

plained of herein was between a Plymouth automobile, which

appellant Murray was driving but not owning, and a truck

partially loaded with wheat, driven by appellee McFarland

(Tr. p. 22) . The cause was tried before a jury and at the

close of plaintiffs evidence (Tr. p. 90) , the defendant moved

the court for a directed verdict, as follows;

"Comes now the defendant and moves for a

directed verdict in this and based upon the follow-

ing grounds:

"That there is not sufficient evidence to justify

the Court in submitting this matter to the jury

and that the evidence is insufficient to show that

the defendant was in anywise negligent and furth-

er that the evidence discloses that the accident

occurred off the highway, not on the highway, not

on the travelled portion of the highway and there

is no identification that this truck, as driven by
Mr. McFarland, was not in a position that it was at

the time of the impact. In other words, there is no
identification here that the truck that the Plaintiff

said he saw coming down the highway is the truck

that he collided with, because he said he didn't



know, and further from the fact that in this case

there is an explanation that up to a certain point

the speed limit is contrary to and in violation of the

laws of the state of Idaho—that was being main-

tained by the Plaintiff."

The negligence complained of by the appellants was

that Louis McFarland was negligent in failing to maintain a

proper lookout and in making a left turn across the highway

into the path of plaintiff-appellant Lester F. Murray's auto-

mobile, and in failing to keep his truck under control and

at a speed which was alleged to have been unreasonable at

the time and place of the accident. Appellants alleged that

by reason of the acts and things aforementioned, Lester P.

Murray received severe, painful, disabling, and permanent

injuries, all to his damage in the amount of $50,000, and

that plaintiff-appellant Pacific Employers' Insurance Com-

pany, by reason of its being compelled to pay compensation

insurance to Mr. Lester F. Murray was damaged to the ex-

tent of $2,839.22 (Tr. pp. 2, 3, 4. 5, 6, 7, 8).

Appellee McFarland answered the complaint and denied

all the allegations of the complaint, save and except that the

accident occurred and that appellant Murray was injured.

Appellee McFarland denies specifically that as a result of

his negligence, carelessness, and heedlessness the appellants,

particularly appellant Murray, suffered injuries, and alleges

affirmatively that he, McFarland, is not aware of the type

or kind of injuries sustained by appellant Murray, and like-

wise that the said appellant Murray did not exercise ordinary

care, caution, or prudence in the premises, to avoid the said

i



accident, anci the resulting injuries, if any, were directly and

proximately contributed to and caused by the fault, careless-

ness, and negligence of the appellant Murray, and that the

fault, carelessness, and negligence of the appellant Murray

contributed to and caused whatever injuries said appellant

received. The appellee likewise plead that the sole cause of

whatever injuries said Lester F. Murray received was oc-

casioned by the fault, carelessness, and negligence of said

Lester F. Murray, and that the fault, negligence, and care-

lessness of appellant Murray was and is imputed to the

appellant Pacific Employers' Insurance Company. Appellee

McFarland likewise alleged that the appellant Murray failed

to see, or notice, or give way to defendant-appellee, when

he had time and clearance to avoid a collision (Tr. pp. H,

12, 13).

After the plaintiffs-appellants had submitted testimony,

through Murray and by several other witnesses, and had

rested their case, the Motion for Directed Verdi|ct was

granted by the Court, the Court stating the matter thusly:

"The Court: It is claimed in the complaint that

plaintiff was injured as a result of the manner in

which the defendant was operating his vehicle. The
acts of negligence as alleged are:

"1st. That the defendant failed and refused to

maintain and keep a lookout in a southerly direc-

tion as he, the said defendant, made a left-hand

turn and drove east across highway 191 directly

into the path of the car being operated by the plain-

tiff (142).

"2nd. That the defendant at said time and



place failed to have his said motor vehicle under

control.

"3rd. That the defendant herein propelled and
drove his truck into a left-hand turn across the-

center line of said highway and into the path of the

car being operated by the plaintiff, at a high, dan-

gerous and excessive rate of speed considering the

proximity of the automobile being driven by the

plaintiff.

"4th. Defendant was further negligent and

careless and heedless in operating his said auto-

mobile upon the wrong side of said roadway and-

onto the side of the roadway lawfully used by the

plaintiff herein.

"5th. That the defendant was also negligent

and careless and heedless in failing to yield the

right-of-way to the plaintiff herein.

"It would be necessary, before the plaintiff

could recover, to prove one or more of the allega-

tions of negligence by a preponderance of the evi-

dence, that is, it is necessary that the plaintiff prove

one or more of the allegations of negligence in the

complaint by an amount of evidence which would
convince the jury that the weight of the evidence

tended to his side of the case. Here we are not ad-

vised in any way how the accident happened except

there was a collision in which both vehicles were

involved. There is no evidence as to how the plain-

tiff handled his car after passing the stop sign, as

the evidence is that he had no recollection of any

occurance. He is of the opinion (143) that he was
driving about 35 miles an hour. It may be presum-

ed that he was using due care for his own safety.

However, to establish actionable negligence in such

a case, the evidence must so describe, picture or

visualize what happened as to enable one fixed



with the responsibiUty for ascertaining the facts to

find that the defendant was the culpable party, and
to warrant such a finding, the evidence must be so

strong as to preclude the possibility of injury in

any other way, and compel, as the only reasonable

one, the conclusion that the accident was caused by
the negligence of the defendant in the manner
alleged. Proving merely that the accident happened
or the existence of an opportunity existed for it to

happen in the manner alleged is insufficient. The
plaintiff must go further and show, not only the

defendant's negligence, but that the injury com-
plained of was the result of such negligence. This

rule of presumption is a fixed rule, but it should

not be abused, and regardless of this presumption

the evidence must show that the defendant was
negligent and that such negligence was the proxi-

mate cause of the injury or injuries complained of,

before the Plaintiff could recover.

"Negligence is never presumed and it cannot be

presumed that the defendant was negligent here.

There is no evidence that the defendant violated

any law of the State of Idaho, and any decision of

the Court or jury that the defendant was negli-

gent would be the merest guesswork (144). The
evidence as introduced by the Plaintiff is that the

defendant gave the proper left-hand signal before

making the turn. This is an unfortunate accident

—

I am satisfied that the plaintiff was severely injured

and suffers permanent disability. However, to

hold the defendant we must find from the evidence

that his negligence was the cause of the accident.

Proximate cause of any injury is a cause which in

its natural and continuous sequence, unbroken by
any new cause produces an event, and without

which the event would not have occurred. To find

this would require speculation far beyond any in-

ference that can be drawn from the evidence here.
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It may be that neither party was negligent. It may
be that it was an unavoidable accident. There is no
way for us to determine. The mere fact that an
accident happened does not justify holding the de-

fendant liable.

"After a thorough consideration of the record

here and a somewhat hurried study of the authori-

ties, it is impossible for the Court to find any
evidence where men's minds might differ as to the

proof of negligence on the part of, or by the de-

fendant here. This does not come within the so-

called scintilla of evidence rule. As I have mention-

ed, the plaintiff's evidence, rather than show
negligence on the part of the defendant, proves that

the defendant observed the rules of the road and
was not (145) guilty of negligence.

"The Court dislikes to assume the role of the

Jury, indeed. I never intend to do that. However,
I feel that I would be lax in my duty—in the duty

imposed upon me—if I were to allow this to go to

the jury and impose upon it the burden of bringing

in a verdict which in the Judgment of the Court

would be mere guesswork on their part.

"The Motion will be granted, "and" I want
the jury to know that the Court assumes full re-

sponsibility for this decision because, under the

law, I feel that it was necessary for the Plaintiff to

prove some negligence on the part of the Defendant

and this, in the Court's opinion, they have failed

to do, and under the law it is the duty of the Court

to instruct you and the instruction of the Court is

that you return a verdict in favor of the defendant

and against the plaintiffs. The alternate jury may
be excused until Monday morning at ten o'clock.

"To avoid delay, I will appoint Mrs. Corey

as foreman of this Jury and Mr. Clerk, you will

hand her the verdict for her signature." (Tr. p.

91-95).



The appellants have appealed from the judgment enter-

ed on the order granting motion for Directed Verdict.

SUMMARY OF ARGUMENT

I.

"The driver of a vehicle approaching but not

having entered an intersection shall yield the right

of way to a vehicle within such intersection and

turning therein to the left across the line of travel

of such first-mentioned vehicle, provided the driver

of the vehicle turning left has given a plainly vis-

ible signal of intention to turn as required in sec-

tion 49-519."

Section 49-520, Idaho Code

11.

"a. Any person driving a vehicle on a highway
shall drive the same at a careful and prudent speed

not greater than is reasonable and proper, having

due regard to the traffic, surface, and width of the

highway and of any other conditions then existing,

and no person shall drive any vehicle upon a high-

way at such a speed as to endanger the life, limb or

property of any person.

"b. Subject to the provisions of subdivision (a) of

this section and except in those instances where a

lower speed is specified in this chapter, it shall be

prima facie lawful for the driver of a vehicle to

drive the same at a speed not exceeding the follow-

ing, but in any case when such speed would be

unsafe it shall not be lawful.
* * * *
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*'3. Fifteen miles an hour when approaching

within fifty feet and in traversing an intersection

of highways when the driver's view is obstructed.

A driver's view shall be deemed to be obstructed

when at any time during the last fifty feet of his

approach to such intersection, he does not have a

clear and uninterrupted view of such intersection

and of the traffic upon all of the highways enter-

ing such intersection for a distance of two hundred

feet of such intersection.
^ ^ ^ ^

"5. Twenty miles an hour on any highway
in a business district, as defined herein, when traf-

fic on such highway is controlled at intersections by
traffic officers or stop-and-go signals."

Section 49-504, Idaho Code

III.

"The driver of any vehicle traveling at an un-

lawful speed shall forfeit any right of way which
he might otherwise have hereunder."

Section 49-520, Idaho Code

IV.

The injured party is not excused from giving evidence

tending to free such party from the charge of contributory

negligence by simply saying that he can not remember as to

the circumstances or facts of the accident, without giving any

evidence that such want of recollection was caused by the acci-

dent which is complained of.

Thompson v. Southern Michigan Transpor- I

tation Co. (Mich.) 246 N. W. 174 !

ii
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Drago V. New York Central ^ Hudson Rail-

road Company (N. Y.) 124 N. Y. S.

374, on p. 376

McElwain v. Myers (Pa.) (80 A 2d 859)

V.

Proving merely that the accident happened, or the ex-

istence of opportunity for it to happen in the manner alleged,

is insufficient to sustain the plantiff's case. The plaintiff must

go further and show not only the defendant's negligence but

that the injuries complained of were the result of such negli-

gence.

McElwain v. Myers (Pa.)

80 A. 2d 859

Houston V. Republican Athletic Assn. (Pa.)

22 A. 2d 715

Schleback v. Boat Trades Assn. of Philadel-

phia, Pa. (Pa.) 45 A 2d 410

VI.

Negligence is not presumed. The mere occurrence of in-

jury creates no presumption of negligence, except in so far

as other facts make the dcKtrine of res ipsa loquitur applic-

able.

Nichols Applied Evidence, Vol. 4, pp 3302,

3303
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VIL

Res ipsa loquitur does not apply where injury was the

result of two or more concurring causes . . . nor ... in the

case of two travelers upon the highway, and, in the absence

of statute to the contrary, it is generally held that the maxim

of res ipsa loquitur does not apply in an action arising out

of .... a collision between moving vehicles upon the high-

way.

Nichols Applied Evidence, Vol. 4, p 4027

Blashfield Ency. of Automobile Law, Vol. 9,

p. 338

VIII.

Where there are several instrumentalities used in doing

the thing out of which the accident arose, some of which

are under the control of the defendant and others which were

under the control of the complaining party, the doctrine of

res ipsa loquitur will not apply where the accident may rea-

sonably have occurred by reason of defects in the instrumen-

tality under plaintiff's control.

Nichols Applied Evidence, Vol. 4, p. 4024

IX.

Plaintiff may not rely upon res ipsa loquitur where he

pleads specific negligence or a particular cause.

Annotation, 79 A. L. R. 48
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X.

The presumption that injured party used due care bears

only to the issue of contributory negligence. It does not help

the plaintiff on the issue of negligence by the defendant, the

defendant being entitled to a like presumption of due care

on that issue.

Riess V. Pennsylvania Railroad Co.

(2CC) 107 F 2d. 385

9 Blashfield Ency. of Automobile Law, p.

354

XL

In the absence of any positive evidence of negligence on

the part of the defendant in actions such as the instant case,

it is incumbent upon the trial court to direct a verdict, since

there is no question of fact for the jury to decide.

Riess V. Pennsylvania Railroad Co.

(2CC) 107 F. 2d 385

XIL

Only if the plaintiff has proved carelessness and negli-

gence on the part of the defendant, if he has so proved them,

may the presumption that the injured or deceased used ordin-

ary care and prudence be indulged in. The mere fact that an

accident happened is not sufficient basis to presume that the

defendant was negligent, siiice negligence is never presumed.
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Geist V. Moore, 58 Ida. 149, at Page 167,

70 P. 2d 403;

Wenhold v. O'Dea, (Pa.),

12 A. 2d 115, on p. 117;

Vance v. Grohe, (Iowa)

,

274 N.W. 902, 116 A.L.R. 332;

Mast V. Illinois Central Railroad Company,
79F.S. 149, at p. 164.

ARGUMENT

This action was brought by Lester F. Murray, a resident

of the State of Illinois, and Pacific Employers' Insurance

Company wherein they allege that Louis McFarland, a

resident of the State of Idaho, inflicted upon Murray

certain injuries, all of which resulted from said Mc-

Farland's negligent operation of a certain wheat truck upon

U. S. Highway 91-191. Certain specific acts of negligence are

alleged in said complaint by the appellants, to wit: (a) that

the defendant failed and refused to maintain or keep a proper

lookout in the operation of his truck; (b) that defendant,

at said time and place, failed to have his said motor vehicle

under control; (c) that the defendant herein propelled and

drove his truck into a lefthand turn across the center line of

said highway and into the car being operated by the plaintiff

at a high, dangerous, and excessive rate of speed; (d) that

defendant was further negligent, careless, and heedless in

operating his said automobile upon the wrong side of said

roadway and onto the side of the roadway lawfully used by
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the plaintiff; (e) that the defendant was negligent, careless,

and heedless in failing to yield the right of way to plaintiff

herein (Tr. pp. 3-8)

.

The defendant answered, denying all these allegations

of negligence and alleged as affirmative defenses thereto

that the plaintiff Lester F. Murray did not exercise ordinary

care, caution, and prudence in the premises to avoid said

accident referred to in said complaint and that the resulting

injuries, if any, complained of were directly and proximately

contributed to and caused by the fault, carelessness, and neg-

ligence of Lester F. Murray, and further, that said Lester F.

Murray did not exercise ordinary care, caution, and prudence

in the premises to avoid said accident, and that the resulting

injuries, if any, complained of were directly and proxi-

mately contributed to and caused by the fault, carelessness,

and negligence of the plaintiff Lester F. Murray.

Appellee also alleged affirmatively that plantiff Murray,

failed to see, or notice, or give way to defendant when he had

time and clearance to give notice (Tr. pp. 9-14).

The Pacific Employers Insurance Company, a California

corporation, joins by reason of its holding workman's com-

pensation insurance for Mr. Murray's employer, the Inland

Empire Insurance Company, and it alleges that it is entitled

to be subrogated to any relief obtainable by Appellant Mur-

ray from Appellee McFarland by reason of its being com-

pelled to pay workman's compensation benefits to Mr. Mur-

ray (Tr. p. 4)

.

It will be noted by the Court that in the plaintiffs' com-
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plaint very positive allegations of negligence are contained

therein, but upon the trial of the matter, the only testimony

Appellant Murray was able to give was that he did not re-

member any of the circumstances leading up to the accident

(Tr. pp. 64, 65, 78, 81 and 91). In the testimony the

question was asked

—

"Q. What did you observe from that point on?

A. I was going north—nothing particularly, but

the usual things. I was watching the highway
just before I came to the—there is a Y coming
into Downey and just before I got there I saw a

truck coming the opposite direction. He was
approximately, I would say, 400 feet away
from me.

Q. What do you next remember?

A. That is the last I remember."

(Tr. p. 64)

.

The appellant has alleged the specific acts of negligence

against the appellee, now it is clearly shown by appellants'

own testimony that Murray has no knowledge of any negli-

gence that the defendant-appellee was guilty of, and, from

said testimony, it cannot be presumed by the Court that he,

Murray, blacked out at that point. He merely testified that

he had no mental responses for the last few hundred feet

that he traveled before the accident. If one wants to deal in

presumptions, the Court can as readily presume that appellant

Murray did not want to see what happened and could say

that he blacked out.
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A number of cases are cited in 79 ALR, p. 48 wherein

it is held

:

The plaintiff may not rely upon res ipsa loqui-

tur where he pleads specific negligence or a par-

ticular cause.

Also, it may be stated that as a general proposition

negligence is not presumed. The mere occurrence of an in-

jury creates no presumption of negligence, except in so far

as other facts make the doctrine of res ipsa loquitur appli-

cable. (Nichols Applied Evidence, Vol. 4, pp. 3302, 3303).

Res ipsa loquitur does not apply where injury was the

result of two or more concurring causes, nor in the case of

two travelers upon a highway. (Nichols Applied Evidence,

Vol. 4, p. 4027).

In the absence of statute to the contrary, it is generally

held that the maxim of res ipsa loquitur does not apply in

actions arising out of a collision between moving vehicles

upon the highway. (Blashfield Ency, of Automobile Law,

Vol. 9, p. 338).

Where there are several instrumentalities used in doing

the thing out of which the accident arose, some of which are

under the control of the defendant and others of which are

under the control of the complaining party, the doctrine of

res ipsa loquitur will not apply where the accident may

reasonably have occured by reason of defects in the instru-

mentality under plaintiff's control. (Nichols Applied Evi-

dence, Vol. 4, p. 4024.)
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Even if the doctrine of res ipsa loquitur should be con-

sidered by the Court to be applicable, the presumption of

due care merely negatives contributory negligence and does

not compel the conclusion that the other person involved in

the accident was negligent. (9 Blashfield Ency, Automobile

Law, p. 354).

It is held in cases where the only evidence produced by

the plaintiff is that an accident occurred and that by reason

of the lack of consciousness of the plaintiff the facts leading

up to the accident are not available to him

—

".
. . the presumption that the deceased used due care

bears only on the issue of contributory negligence;

it does not help the plaintiff on the issue of neg-

ligence by the defendant, the defendant being en-

titled to a like presumption of due care on that

issue. The trial Court properly held that it is in-

sufficient evidence to take case to jury." Riess v.

Pennsylvania Railroad Company, (2CC) 107 F.

2d 385. (Underscoring ours)

.

"Briefly stated, the mere fact that a collision

has occurred can not, in the absence of evidence as

to the manner of its occurrence, afford proof that

one party and not the other was at fault ... If it

be presumed that the decedent was proceeding

across the street carefully and lawfully, the pre-

sumption merely negatives contributory negligence

as a factor, but it does not compel the conclusion

that defendant was negligent. It is possible that

neither party was at fault." (Pfendler v. Speer,

185 A. 618, p. 619);

See also

Hadnazi v. Zero Ice Corp. (Pa.), 194 A. 908;

McElwain v. Myers (Pa.) , 80 A. 2d 859.
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The burden is upon the plaintiff to show that the de-

fendant was negligent and that his negligence was the prox-

imate cause of the accident. The law presumes in the cases

where res ipsa loquitur applies that the injured or deceased

person was not negligent, but that lends no basis for inferring

that the defendant was negligent. (Wenhold v. O'Dea, (Pa.)

12 A. 2d 115, p. 117; Vance v. Grohe, (Iowa) 274 N.W.

902, 116 A.L.R. 332; Mast v. Illinois Central Railroad Co.,

79 F.S. 149; 9 Blashfield Ency, of Automobile Law, p.

427).

The Supreme Court of Idaho, in the case of Dept. of

Finance v. Union Pacific Railroad Company, 61 Idaho p.

484, 104 P. 2d 1110, has held;

"The presumption in itself is sufficient to con-

stitute prima facie evidence that (the plaintiff) was
at the time of the collision free from contributory

negligence."

But, in the case of Geist v. Moore, 58 Idaho, p. 149, on

p. 167, 70 P. 2d 403, the Court approved the following

instruction:

"The Court instructs the jury that after the

plaintiff has proven carelessness and negligence on

the part of defendant, if she has so proven them,

the presumption is that the deceased used ordinary

care and prudence ..." (Underscoring ours.)

So it will be seen by the Court that it is incumbent first

that the plaintiff prove negligence on the part of the de-

fendant before any presumption of due care can be indulged



20

in, as far as Appellant Murray is concerned, and this the

plaintiff has failed to do in this case.

It will be further noted that the cases above cited hold

that the only benefit that can be derived from the presump-

tion in favor of the plaintiff in the cases in which the

doctrine of res ipsa loquitur applies is the presumption that

said plaintiff was free from contributory negligence. By

plantiff-appellant Lester F. Murray's own testimony he

has shown the Court that he was guilty of contributory

negligence, in that he was asked the question:

"Q. How fast were you driving just before you saw

. this truck?

A. About thirty-five miles an hour" (Tr. p. 78)

.

As will be noted in the summary of the argument, (supra)

the motor vehicle laws of the State of Idaho governing the

speeds at which an automobile may be driven within the

village limits or in a business district are very definite.

Should we disregard paragraph "3" of Section 49-504 of the

Idaho Code, supra, which governs the rate of speed that a

driver is permitted to drive when approaching within fifty

feet of, and in traversing, an intersection of highways, the

same limiting the speed to fifteen miles per hour? Paragraphs

"3 and 6 and part 7" states:

"3. Fifteen miles an hour when approaching

within fifty feet and in traversing an intersection

of highways when the driver's view is obstructed.

A driver's view shall be deemed to be obstructed
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when at any time during the last fifty feet of his

approach to such intersection, he does not have a

clear and uninterrupted view of such intersection

and of the traffic upon all of the highways enter-

ing such intersection for a distance of two hundred
feet of such intersection;

"6. Fifteen miles an hour on all other highways

in a business district, as defined herein

;

"7. Twenty miles an hour in a residence dis-

trict, as defined herein, and in public parks unless

a different speed is fixed by local authorities and

duly posted.

"It shall be prima facie unlawful for any person

to exceed any of the foregoing speed limitation,

except as provided in subdivision (c) of this sec-

tion
"

By Mr. Murray's own admission he was violating the

speed limits then and there imposed upon the traveling pub-

lic using said highway, and by virtue of the terms of Sec.

49-520, Idaho Code, which reads:

".
. . . The driver of any vehicle traveling at

an unlawful speed shall forfeit any right of way
which he might otherwise have hereunder.

"b. The driver of a vehicle approaching but not

having entered an intersection shall yield the right

of way to a vehicle within such intersection and
turning therein to the left across the line of travel

of such first-mentioned vehicle, provided the driver

of the vehicle turning left has given a plainly visi-

ble signal of intention to turn as required in sec-

tion 49-519.



22

Mr. Murray has forfeited and waived any rights that he

would have had had he been traveUng at lawful speed at

the time and the place mentioned.

The appellee, however, need not rely upon any contribu-

tory negligence on the part of the appellant to defeat the

appellant's right of recovery. No place in the record is there

any evidence tending to show that the appellee was in anywise

negligent in the operation of his truck. It is incumbent upon

the plaintiff in any action based upon negligence to prove

negligence before he is entitled to any relief for damages

suffered in any accident. (Geist v. Moore, 58 Idaho 149, 167;

70 P. 2d 408 at 411).

And the evidence affirmatively shows that appellee was,

in fact, not guilty of any negligence, as Mr. Tillotson, the

Village Marshall of Downey, being one of the appellants'

witness, testified as hereinafter set forth (T. pp. 28, 85).

There is an assertion by the appellants that Mr. McFar-

land was negligent in that he propelled and drove his truck

into a left hand turn across the center line of said highway

(Tr. p. 5).

There is no evidence to substantiate said allegation, and

by reason thereof said Plaintiff must fail if he relies on the

said alleged negligent act of Defendant as last above stated.

In examining the record the Court will find that the

only testimony given was to the contrary. Mr. Tillotson, the

Village Marshall of Downey, was called as one of the plain-

tiffs' witnesses, and he was asked:
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"Q. When you arrived at the scene of the accident

did you observe the window of the truck, on

the driver's side?"

A. I did; yes, sir.

Q. Was it up or down?

A. It was down, sir."

(Tr. p. 85).

Then again, the same witness was asked the question:

"Q. With reference to how the accident occurred,

what did Mr. McFarland say to you?

A. He said he was coming to town with a load of

grain, taking it over to the elevator, I believe,

to get it treated and fanned for the purpose of

planting or selling, I wouldn't be positive, but

anyway he was taking it to the elevator, and
pulling on his right-hand lane of traffic he had
to make a left-hand turn to get over the rail-

road crossing to get over to the mill. It is the

only way he had of doing it. Mr. McFarland
told me that he signaled with his left arm to

make the left-hand turn. He told me he had no

way of avoiding the collision." (Tr. p. 28)

.

(Underscoring ours)

.

"Q. Now, you wrote down what he told you at

that time?

A. Yes, sir." (Tr. P. 28).

The two excerpts above referred to, the Court will find,

constitute the only testimony as to whether Mr. McFarland
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signaled or not, and there is no evidence to counteract the

statement that he did signal.

The officer, namely. Village Marshall, further testified

that the Murray car, namely, the Plymouth, ran into the

right front side of the McFarland truck (Tr. p. 36). It

will be further noted that the actual point of impact occur-

red some XlYi feet from the oil (Tr. p. 27).

"Q. You read it to me.

A. 36 feet from oil pavement to front of the

truck; XlYi feet from oil to the point of im-

pact; from point of impact to where both

vehicles stopped was 11^ feet; from back of

truck to the oil pavement was 12^ feet."

(Tr. P. 27).

Q. Was anything said about insurance?

A. Yes, sir.

Q. I want you to give all of the conversation that

you had with Mr. McFarland at the time that

Mr. Nielsen asked you about (23).

Mr. Nielsen: We object to this as immaterial and

irrelevant and certainly has nothing to do with how
the accident occured.

The Court: All the conversation would be admis-

sible.

A. Of course, I talked to Mr. McFarland. I asked

Mr. McFarland if he had insurance on his

truck. That is natural; we always do in the in-

vestigations and Mr. McFarland told me "no."

He said he did not.

I
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Q. As I understand you Mr. McFarland told you

that he signaled that he was crossing the high-

way?

A. That's right.

Q. Did I understand you to say that it was the

right front fender of Mr. McFarland's truck

that was injured?

A. That's right, sir.

Q. His car or truck was located in a south and

southeasterly direction and Mr. Murray's was
in a northeast and southwesterly direction?

A. That's right, sir.

(Tr. P. 32 and 33) (Also see exhibits 8 to 17,

Tr. P. 33. An explanation was made of these

exhibits in pages 33 and 34 of the Transcript)

.

On pages 36 and 37 of the transcript Marshall Tillotson

described it as follows:

"Q. The information you have on that book you
wrote down when?

A. At the scene of the accident.

Q. Now, you were asked by opposing counsel to

tell about certain measurements taken from that

book. Now, what else have you in that book?

Mr. Nielsen: Again we object on the ground that it

is incompetent, immaterial and irrelevent as to

what is in this book and it is self-serving.
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The Court: How long have you been a police of-

ficer? (28)

A. About ten years.

The Court: You have examined a good many acci-

dents?

A. Yes, sir, but this is the first time I was ever

called in court on one.

The Court: He may answer.

Q. You may state.

A. Here is what I have. "Looking both cars over

at the scene of the accident, it looked to me like

the Plymouth ran into the right front side of

the truck."

Q. Mr. Tillotson, do you know as to whether or

not where this accident happened is within the

limits of the Village of Downey?

A. Yes, it is.

Q. And this highway upon which these cars were

driving at that point is within the village of

Downey, is it?

A. It is.

Q. When you were talking this morning about a

sign and said this impact happened 45 feet

north, above that, is that still within the vil-

lage of Downey?

A. Yes, sir.

Q. I believe you stated that it was 1 1 Vi feet from
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that point of impact to where the vehicles were

stoppeci, is that right?

A. That is right (29).

Q. I don't beheve I understand you on that; you
mean after the vehicles hit each other there was
some travel of one or both of them and the

farthest was 1 1 Yx feet away from there?

A. That is right, sir.

Q. And the truck would not have travelled that

WVi feet as it was to the west of the sedan?

A. I beg your pardon.

Q. The truck was west of the sedan, and it was
the farthest from the point of impact as that

11 j/2 f^st indicates?

A. That's right.

Judge Baum: That's all, your Honor.

Thus the Court will see, in light of the evidence given, that

there is no evidence as to how the plantiff handled his car

after passing the stop sign, as the evidence is that he had no

recollection of the occurrence (Tr. pp, 64, 65, 78, 81). He

is of the opinion that he was traveling about 35 miles per

hour (Tr. p. 78) all of which is contrary to the pro-

visions contained in Section 49-520, Idaho Code (and it is

safe to assume from a reading of the deposition taken by the

defendant of Appellant Murray and the Transcript herein

that Appellant Murray was exceeding, by many miles, 35
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miles per hour.) Even if it was presumed that he was using

due care for his own safety, however, to estabUsh actionable

negligence in such a case, the evidence must so describe, pic-

ture, or visualize what happened as to enable one fixed with

the responsibility for ascertaining the facts to find that the

defendant was the culpable party, and to warrant such a find-

ing the evidence must be so strong as to preclude the possi-

bility of injury in any other way and compel as the only

reasonable one the conclusion that the accident was caused by

the negligence of the defendant in the manner alleged. The

plaintiff must not only show the defendant's negligence but

that the injury complained of was the result of such negli-

gence. Negligence is never presumed, and it cannot be presum-

ed that the defendant was negligent herein. There is no evi-

dence that the defendant violated any law of the State of

Idaho, in fact the evidence shows that the only one that was

obeying the laws was Appellee McFarland (Tr. P. 28) . Any

decision of the court or jury that the defendant was negligent

would be the merest guesswork. The evidence as introduced

by the plaintiff is that the defendant gave the proper left-

hand signal before making the turn (Tr. p. 28)

.

In appellants' statement of points there are seven items

upon which error is predicated, to which the Court's atten-

tion was to be directed (Tr. pp. 97, 98, 99). However, in

examining the Brief of Appellants it appears that Points 5,

6 and 7 are the only points upon which any reliance is placed

by the appellants, and it therefore can be deemed that the

appellants waived the other objections mentioned therein.

I

I
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However appellee will touch briefly upon these other matters.

The appellants alleged that the Court erred in sustaining

the objection of the appellee during the trial of the case to

the following question:

"Q. With reference particularly to where Mr. Mur-
ray was, did he say anything as to where he

was?

Judge Baum: Objected to as leading. Let him ask

for the full conversation.

The Court: Sustained."

(Tr. p. 28).

It will be noted that the objection was on the grounds that

the question was leading and, since this was appellants' own

witness, the objection was sustained on the ground that as

said question was phrased, it required that the witness only

divulge part of the conversation, and as appellee's counsel

objected to the divulging only a part of the conversation, if

all the conversation was desired so that all the facts or all

the conversation could be placed before the jury for their

consideration, then appellants' witness would be permitted

to answer. Surely no reversible error could result from the

Court's merely requiring that all the facts be placed before

the jury and, as will be noted by appellant's counsel's fol-

lowing question on the same aforementioned page, said

counsel did not choose to pursue this line of questioning

further. The same might be said as to all the objections by
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Appellant as to the rulings of the Court on the questioning

of the several witnesses.

It is alleged that the Court committed error in denying

appellants' offer of proof wherein counsel desired to ask a

question of one of appellants' witnesses in a leading manner

in an attempt to impeach their own witness (Tr. pp. 83, 84)

on the grounds that they were victims of surprise, in that

from their prior conversation with said witness Tillotson,

they had gained a different impression from that which he

testified to at the time of the trial. It is pointed out to the

Court that this ruling arose out of the line of questioning

found on pages 38 and 39 of the Transcript, as follows:

"Q. Referring to this — strike that — refreshing

your recollection, Mr. Tillotson, isn't it true

that Mr. McFarland told you that he did not

see the approching Murray car in time to stop

to avoid a collision?

A. I don't remember that statement, sir.

Q. Would you say that he didn't?

Judge Baum : We object to that unless he has some-

thing to prove that statement.

THE COURT: Yes, you can't impeach your own
witness unless you have the evidence.

MR. NIELSEN: We do have the evidence and I

was laying the foundation for the impeaching

ing question.

THE COURT: Are you going to impeach your

own witness?

I



31

MR. NIELSEN: It wis our intention if he said

that he didn't remember.

THE COURT: Counsel may approach the bench.

(Conference between Court and counsel.)
"

And further on page 39 of said Transcript we find the

following:

THE COURT: I will sustain this objection, I

couldn't even allow a stipulation that would
violate the statute. I want to say to the jury

that sometimes when questions are asked, the

jury may think that there is something being

hidden from the jury and the fact that this re-

port has been mentioned in Court at all is pre-

judicial error and the Court would be justified

in granting a mistrial because the statutes of the

State of Idaho prohibit the use of anything

on a report by a police officer to the city or

state from being admitted in evidence in any

way, and I don't want the jury to get the im-

pression that there is anything on this report

in connection with this case that would be pre-

judicial to either of the parties here. I think you
will understand that it is very easy to suggest

that there is something in existence that is be-

ing covered up from the jury. That is not the

case here, and if I thought that any member of

the jury would be influenced in any way by
the mentioning of this report then I would
grant a mistrial on my own motion. Under the

circumstances I am satisfied that no one on this

jury would be prejudiced in any way or in-

fluenced by anything except what you hear

from the witness stand."

Judge Baum: We would like to have a few min-
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utes to consider the proper motion at this time.

The Court: The jury may be excused.

(In the absence of the jury.)

Judge Baum: The defendant at this time moves
for a mistrial by reason of the following facts:

That the Plaintiffs herein have referred to

privileged communication and have shown be-

fore the jury that they had in their hands a

copy of a report which they were not privileg-

ed to have and that it was demonstrated to the

jury by counsel having it in his hands and

walking to the Bench with it and for the furth-

er reason that the action of counsel in refer-

ring to the report before lunch and the matters

that occurred after lunch is prejudical to the

rights of the defendant, and that the defendant

has been prejudiced by the remarks of counsel

and the questions of counsel pertaining to this

report and more particularly in view of this

witness's answers that he made before noon
and the further fact that they were attempting

to impeach their own witness, and owing to

the further fact that error was committed pre-

judicial to the defendant by the inference that

was created that this witness had put things on

his report that he has not testified to here to-

day. (33)

(Testimony of John L. Tillotson.)

The Court: This man was called as Plaintiff's

witness and I want to look into this a little.

Mr. Peterson: May I make an observation at this

point, your Honor? We are not attempting nor

shall we attempt to impeach the honesty or the
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veracity of any of the statements that this wit-

ness has made. We only seek to enlarge his testi-

mony by such method as is proper to refresh

his recollections as to other matters, not to im-

peach the truth of his statements. We do not

question the truth of any of the statements that

have been made, we only desire to elicit proper

evidence to enlarge his testimony and not to say

that any of it is untrue—there is a distinction

between saying that what your witness has

testified to is not so and trying to produce evi-

dence beyond the scope of his testimony.

The Court: I think in view of the fact that the use

of the report was so prejudicial and the fact

that counsel had the report I am certain that the

jury got the same inference that I got that this

was in the report, because counsel was holding

the report in his hand and he was asking this

question of the witness. I think the damage is

done, I don't think even if you put on other

testimony outside of the report in connection

with any statement he made, the jury would
still think (34) that the statement was in this

report. I will leave the matter open for you to

recall this witness later after I have ruled.

Judge Baum: May I make an observation at this

time—if this witness had taken them by sur-

prise that would be one thing, but one of the

question asked was, "Aren't you friendly to the

defendant?" Now, they knew enough to ask

that question; they knew who he was,, he is an
officer of the law; they had conferred with
him, and then they asked that question and
then at this point after this other error, to

to seek to impeach him places the defendant in

a very unfair position.



34

The Court: I will reserve my ruling and then if I

decide against you I will ask you to make your

offer of proof, Mr. Peterson.

(In the present of the jury.)

The Court: Ladies and Gentlemen of the Jury,

I am going to violate the statute a little myself

so as to disabuse your minds in connection

with this report for fear that you may have

some impression that the matter concerning

which counsel was asking the witness is in the

report. I will say, it is not in the report so that

you can take my word for that. I mention this

so that you will not be prejudiced in any way
by thinking that something of that kind was in

the report."

Thus it appears that the appellants are complaining by

reason of the Court's adhering to the rule set down in Section

49-106 of the Idaho Code, wherein it is stated under para-

graph "c" of said section:

".
. . . Such reports shall be without prejudice, shall

be for the information of the department and shall

not be open to public inspection. The fact that

such reports have been so made shall be admissible

in evidence solely to prove a compliance with this

section but no such report or any part thereof or

statement contained therein shall be admissible in

evidence for any other purpose in any trial, civil,

or criminal, arising out of such accident."

From the nature of the ruling of the Court it can be seen

that Appellants planned to attempt to impeach witness Til-

lotson's testimony by inadmissable evidence and likewise to
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impeach their own witness.

Reversible error can not be predicated upon the fact that

the Court adhered to the rule of evidence established by

statutory enactment in this State.

In summary it may be said that the Hon. Chase A. Clark,

the trial Judge, did not err in directing a verdict for

the appellee and against the appellants, because it is clearly

shown that the appellants did not meet the burden of proof

with which they were charged in order for them to be suc-

cessful. The appellants were unable to prove one act of negli-

gence that the appellee was guilty of. They predicated their

entire case upon the mere fact that an accident happened, and

they failed entirely to prove any of the specific charges of

negligence which they complained that appellee was guilty of.

The appellant Lester Murray's only answer to the cause of

the accident was that he did not remember. The presumption

! of due care works equally in favor of both the appellants and

the appellee (Hadnazi v. Zero Ice Corp. (Pa.) , 194 A. 908)

.

Even though the law did presume that the appellant herein

was not negligent does not lead to any basis for inferring that

the appellee was negligent. The Court will remember that

the point of impact in this accident was approximately eleven

and one-half feet off the traveled portion of the highway.

Near the point of impact a crossroad intersected U. S. High-

way 91-191. The evidence as testified to by appellants' own

witnesses was that the appellee's window on the left-hand

side of his truck was rolled down and that the officer himself

was advised at the time of the accident that a proper signal
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road aforementioned. Appellants have been unable to prove

any violation by appellee of the rules governing the operation

of motor vehicles upon our highways. In fact, if we were to

engage in a little conjecture, we could readily visualize that

the defendant McFarland not only used due care but used

extraordinary care in attempting to avoid the accident. By

appellant Murray's own testimony it is shown that he vio-

lated the speed restrictions imposed upon the traveling public

in a business district when said district lies within the cor-

porate limits of a municipality. So if the Court can say there

was any negligence, surely it must find that such negligence

consisted of appellant Murray's failure to heed the rules and

regulations relating to the use of highways in the state of

Idaho.

In light of all the above and foregoing, it is respect-

fully submitted that the decision of the United States District

Court for the District of Idaho, Eastern Division, should be

sustained and that the appellee should be dismissed with his

costs.

Respectfully submitted,

O. R. BAUM
RUBY Y. BROWN
R. M. WHITTIER
Attorneys for Appellee

Residence and Postoffice Address

Pocatello, Idaho
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Service of foregoing Brief of Appellee's and Receipt of

copies thereof Admitted this

day of January, 1954.

Attorneys for Appellants
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vs. United States of America 3

In the District Court for the Territory of Alaska,

Fourth Judicial Division

No. 6188

UNITED STATES OF AMERICA,
Plaintiff,

vs.

ARTHUR ANDERSON and GEORGE GIL-

BERTSON,
Defendants.

COMPLAINT IN EJECTMENT

Comes now the United States of America, a sov-

ereign, acting by and through Harry O. Arend,

United States Attorney in and for the Fourth Judi-

cial Division, Territory of Alaska, acting under

instructions of the Attorney General of the United

States and at the request of the Department of the

Interior of the United States, and for cause of

action alleges:

I.

That the plaintiff is now, and for more than fifty

years last past has been the owner in fee simple of

[the following described real property situate at the

Big Delta Junction of the Richardson Highway and

[the Alaska Highway in the Fairbanks Recording

[District, Fourth Division, Territory of Alaska, to

iwit:
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Beginning at the point where the southerly

boundary line of the Alaska Highway joins the

easterly boundary line of the Richardson High-

way, thence southerly along the easterly bound-

ary line of said Richardson Highway a distance

of 650 feet; thence easterly 675 feet to the

southerly boundary line of the Alaska High-

way; thence westerly along said southerly

boundary line of the Alaska Highway to the

point of beginning, said tract of land being in

the form of a triangle and containing 4.9 acres,

more or less;

and that said lands are embraced within the Buffalo

Center Reserve established by Public Land Order

No. 386, dated July 31, 1947 (12 F.R. 5387, 5389).

II.

That the plaintiff is entitled to the immediate

possession of said lands; and that said defendants,

Arthur Anderson and George Gilbertson, have at

all times since about the 13th day of January, 1948,

unlawfully withheld, and do now unlawfully with-

hold, the possession of said lands from the said

plaintiff to its damage in the sum of Five Hundred

Dollars ($500.00).

Wherefore, the plaintiff demands judgment

against the defendants, jointly and severally, for

the recovery of the possession of said lands above

described, together with the improvements thereon,

for the sum of $500.00 damages for the withholding

of the possession thereof, for its costs and disburse-
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ments herein, and for a reasonable sum to be al-

lowed by the Court as an attorney's fee herein.

/s/ HARRY O. AREND,
United States Attorney for the Fourth Judicial

Division, Territory of Alaska.

Duly verified.

[Endorsed] : Filed May 26, 1949. [2*]

[Title of District Court and Cause.]

SEPARATE ANSWER OF
ARTHUR ANDERSON

Comes now the above-named defendant, Arthur

Anderson, and for answer to the complaint filed

herein admits, denies and alleges as follows, to wit:

I.

This defendant admits that for more than fifty

years prior to the month of January, 1948, the

plaintiff. United States of America, has owned

through its sovereign rights the property in the

property in the vicinity of the Junction of the

Alaskan Highway with the Richardson Highway,

but specifically denies that the lands attempted to

be described in the complaint in ejectment filed

herein are embraced in any valid reserve estab-

lished by public lands order No. 386, dated July 31,

1947, (12, F.R. 5387, 5389) or by any valid order

establishing any reserve effecting the lands occu-

pied by this answering defendant near the junction

of the Richardson Highway and the Alaskan High-

way.

*Page numbering appearing at fo»t of page of original Certified
Transcript of Record.
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II.

This defendant denies specifically that the plain-

tiff is entitled to the immediate possession of the

lands occupied by this answering defendant ; denies

that he and George Gilbertson has been since the

13th day of January, 1948, unlawfully withholding

said lands or any part thereof, and denies that the

plaintiff has been damaged in the sum of $500.00,

or any other sum whatsoever.

First Affirmative Defense

This answering defendant for his first affirmative

defense, alleges that on the 13th day of January,

1948, after he had spent two weeks or more [3]

staking and thoroughly investigating his right as a

veteran of World Wars I and II, and after thor-

oughly checking with plaintiff's land office in Fair-

banks and with the United States Air Force and

United States Army at Fort Richardson to ascertain

if there was any reason why he should not stake,

occupy and hold as a headquarters and business loca-

tion, the hereinafter described property, to wit:

''4.9 acres located within the Fourth Judicial

Division south of the Junction of the Alcan

and Richardson Highways in the Territory of

Alaska, described by metes and bounds as fol-

lows :

"Stake Number 1 on the south side of the

junction point of the Alcan and Richardson

Highway, running south along the rightaway

line east to Stake Number 3 on the west right-

away line of the Alcan Highway, thence along

said rightaway line on the southwest side of
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said Alcan Highway to the point of beginning,

Stake Number One, containing 4.9 acres more

or less."

Second Affirmative Defense

This answering defendant for a second and fur-

ther affirmative defense alleges: That during the

six months' period prior to January 1st, 1948, he

went upon the land, above described, and located

what he thought to be the corners of a five acre

tract and started improvements thereon. That from

then on this defendant has been working on said

tract of land; that he procured the services of a

bulldozer and cleared it off; that he went to the

United States Land Office in Fairbanks to investi-

gate the status of this land and was informed by

the agents and employees of the plaintiff that the

said tract of land was open for filing on as a head-

quarters and business location unless the Army had

it included in a reservation. He then went to Fort

Richardson and made a thorough investigation

there and was advised by the officers in charge that

it was not in the army reservation, and they did

not know of any reason why this defendant should

not file on the same.

Defendant then started a building on said prop-

erty and was informed by the Alaska Road Com-

mission that a part of the right-of-way was included

in the tract cleared; this defendant then caused the

land claimed by the Alaska Road Commission to be

excluded and cleared another strip at the back of

said parcel of land; set corrected stakes, and then

on January 13th, 1948, prepared for filing notice of
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staking and use of five acre headquarters and busi-

ness site with description thereof. [4]

Thereafter filed said notice in the office of the

United States Commissioner Ex Officio Recorder at

Fairbanks in the Fourth Judicial Division of the

Territory of Alaska. A copy of said notice is hereto

attached marked Exhibit ^^A," and made a part

hereof by reference.

Third Affirmative Defense

This defendant for a third and further defense,

alleges and states: That he served in the armed

forces of the United States, 33 months in World

War I and 36 months in World War II, and now

holds an honorable discharge showing said services

;

and filed on said land and has occupied said land

under the rights of a veteran and said holding and

filing is in compliance with the laws of the United

States of America, and the plaintiff has no right to

eject this defendant.

Fourth Affirmative Defense

Defendant for his fourth and further defense,

alleges: That between June, 1947, and the time of

the filing of this suit this defendant had spent in

improvements on the above-described tract of land

more than $45,000.00. That the plaintiff acting by

and through its land department, sat idly by and

allowed this defendant to construct valuable and

lasting improvements on said land and is estopped

from denying this defendant's rights thereto.
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Fifth Affirmative Defense

This defendant for a fifth and further defense,

alleges and states: That the plainti:^ is guilty of

laches to such an extent that it is not entitled to the

relief prayed for.

This defendant having fully answered, prays that

plaintiff take nothing and that its complaint be

dismissed.

/s/ BAILEY E. BELL,
Attorney for Defendant.

Verification

United States of America,

Fourth Judicial Division,

Territory of Alaska—ss.

Arthur Anderson, being first duly sworn on oath,

deposes and says: That he is the above-named de-

fendant mentioned in the foregoing Answer; that

he has read the same, and knows the contents

thereof, and that the same is true and correct as

he verily believes.

/s/ ARTHUR ANDERSON.

Subscribed and sworn to before me this 18th day

of August, 1950.

[Seal] /s/ B. BERNARD HOLTROP,
Notary Public in and for the

Territory of Alaska.

My commission expires 7/31/50.

[Endorsed] : Filed August 18, 1950. [5]
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[Title of District Court and Cause.]

SEPARATE ANSWER OF
GEORGE GILBERTSON

Comes now George Gilbertson, and for his sepa-

rate answer to the complaint filed herein and

alleges

:

First

This Defendant adopts all of the allegations of

Arthur Anderson as set forth in his separate an-

swer and by reference makes the same a part hereof

and in addition thereto alleges:

Second

That he loaned and advanced to Arthur Ander-

son the sum of $12,459.93, which was all spent and

used in making improvements on the lands de-

scribed and set forth in the answer of Arthur An-

derson. That this defendant has been, and now is,

in joint possession of said lands and improvements

with Arthur Anderson. That Arthur Anderson

made proper legal and lawful entry of said land

and the plaintiff has no legal, equitable or other

right to eject this defendant.

/s/ BAILEY E. BELL,
Attorney for Defendant.

Duly verified.

Service of copy acknowledged.

[Endorsed] : Filed August 18, 1950. [7]
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[Title of District Court and Cause.]

OPINION

ROBERT J. McNEALY,
United States Attorney,

Fairbanks, Alaska, and

EDGAR PAUL BOYKO,
Attorneys for Plaintiff.

WARREN A. TAYLOR,
Fairbanks, Alaska,

Attorney for Defendant.

Upon the 31st day of July, 1947, the United

States Department of the Interior, Bureau of Land

Management, promulgated Public Land Order No.

386 (hereinafter designated PLO). Among many
things, it provided that there was to be withdrawn,

for classification and survey, from all forms of ap-

propriation under the public land laws, a strip of

land 300 feet on each side of the center line of the

Alaska Highway from the Canadian Border to its

junction with the Richardson Highway near Big

Delta, Alaska, about 110 miles southeast of the town

of Fairbanks, Alaska.

PLO 386, July 31, 1947;

1947 Supplement T.43 to 50;

Federal Register Code 1947, p. 6163.

In the month of November, 1947, Arthur Ander-

son, George Gilbertson, and Louis Riley decided to

ascertain if there was any public land available to

them for a roadhouse business near Big Delta. They
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were particularly interested in the triangular piece

of land formed by the junction of the Alaska High-

way and the Richardson Highway. [8]

Anderson and Riley went to the office of the Bu-

reau of Land Management of the Department of

the Interior in Fairbanks, Alaska, for information.

The attendant read to them PLO No. 386 and told

them there was no open land in the vicinity in

which they were interested. He further told them

that the land in the vicinity of Big Delta was re-

served for designated purposes and the red line

placed upon the map in the land office was the

boundary of the reserve. Messrs. Anderson and

Riley pondered over PLO 386 but were unable to

get a reasonable reservation from it. They seemed

to have a feeling that the Bureau of Land Man-

agement employee was in error, as none of his maps

showed detailed boundaries. They went to Big

Delta again and by inquiring around foimd stakes

and lines marked with numbers meaningless to them.

They interviewed the commanding officers of the

Big Delta and Ladd Air Force Bases and were

unable to get the information they were seeking.

Upon the 13th of January, 1948, Arthur Ander-

son located five acres of said triangle. Upon the

21st day of January, 1948, he filed in the office of

the United States Commissioner and ex officio Re-

corder at Fairbanks a "Notice of Staking and Use

of 5 Acre Headquarters and Business Site with

Description thereof."

The recording of said notice was not required or

permitted by law or by Department regulation.
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PLO No. 386 aforesaid reserved 5,440 acres of

land for said Buffalo Center. The triangular piece

of ground staked by Anderson was well within the

exterior boundaries of Buffalo Center as classified

and as set forth in said PLO No. 386.

Mr. Riley severed his connection with the other

two, who continued their venture by building and

operating a large [9] roadhouse, power plant, and

so forth, and carrying on a business therein.

Several PLC's which affected PLO No. 386 were

promulgated with the following effect:

PLO No. 448 T.43 p. 696 revokes PLO No. 386

as far as it affects U. S. Surveys Nos. 2727 and

2728. As U. S. Surveys 2727 and 2728 do not con-

flict with the land in controversy, PLO 448 may be

disregarded.

PLO 601, August 16, 1949, T.43 Edition of CFR,
page 198, revokes such part of PLO No. 386 as re-

lates to withdrawal for highway purposes. Said

PLO 601 then again provides for a reservation 300

feet on each side of the Alaska Highway and other

through roads and a smaller right-of-way for less

important roads. The Buffalo Center reserve is not

affected by PLO 601.

PLO 757, October 16, 1951, 1949 Code of Federal

Register T.43, page 295, Cumulative Supplement for

use in 1952, amends PLO No. 601 with reference to

highway width. It has no effect on the Buffalo

Center reservation.

PLO 765, November 23, 1951, reserves a tract of

land not conflicting with the tract of land in contro-

versy in this case. It merely resen^es a tract north
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and west of the triangle involved in this case and

takes in the land whereon the Signal Corps build-

ings stand.

PLO 848, Federal Register dated February 27,

1952, published in Federal Register of March 5,

1952, page 1942, cuts off a tract of land on the north

and on the east of the original tract set aside by

PLO 386. It does not conflict with the land involved

in this case. PLO 808, following the custom of the

Bureau of Land Management, revokes PLO 386

and makes a reservation which is a [10] copy of

that of PLO 386 but with the description, after

cutting off the parts on the east and north sides of

the tract, as originally described in said PLO 386.

As is shown above, neither Arthur Anderson nor

George Gilbertson or either of them ever made a

valid filing or any filing in the Bureau of Land

Management for the land involved in this case.

They were mere trespassers at all times, the notice

of staking filed by Anderson being of no effect and

the land being at all times a part of the Buffalo

Center reserve or the reserve for townsite purposes

under PLO 808.

Jones vs. United States,

195 Fed. 2d, 707.

The attorneys for plaintiff may prepare and sub-

mit findings of fact and conclusions of law pursu-

ant to the matters herein set forth and the evidence

in this case.
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Done at Fairbanks, Alaska, this 30th day of

June, 1953.

/s/ HARRY E. PRATT,
District Judge.

[Endorsed] : Filed June 30, 1953. [11]

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

This cause coming on regularly to be heard be-

fore the Court, sitting without a jury, on the 1st

day of April, 1953, at Fairbanks, Alaska, plaintiff

appearing by its attorneys, R. J. McNealy, United

States Attorney, and Edgar Paul Boyko, attorney

for the Alaska Bureau of Land Management, and

defendants appearing by their attorney, Warren A.

Taylor, and the plaintiff submitting its evidence in

chief on said cause and the defendants requesting a

continuance of the trial to present their witnesses

and evidence to the 7th day of May, 1953, and the

Court granting said continuance and the parties to

this action then testifying under oath and submit-

ting said evidence and completing said trial on said

7th day of May, 1953, and the Court being well and

fully advised in the premises, and having heard all

of the testimony and noted all of the evidence sub-

mitted by the plaintiff and defendants, the Court

hereby enters the following

:
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Findings of Fact

I.

That the plaintiff is now, and for more than fifty

years last past has been, the owner of the following

described real property situate at the Big Delta

Junction of the Richardson Highway and the

Alaska Highway, in the Fairbanks Recording Dis-

trict, Fourth Division, Territory of Alaska, to wit:

Beginning at the point where the southerly

boundary line of the Alaska Highway joins the

easterly boundary line of the Richardson High-

way, thence southerly along the easterly bound-

ary line of said Richardson Highway a dis-

tance of 650 feet; [12] thence easterly 675 feet

to the southerly boundary line of the Alaska

Highway; thence westerly along said southerly

boundary line of the Alaska Highway to the

point of beginning, said tract of land being in

the form of a triangle and containing 4.9 acres,

more or less, and embraced within the Buffalo

Center Reserve established by Public Land

Order No. 386, dated July 31, 1947 (12 F.R.

5387, 5389).

II.

That the plaintiff is entitled to the immediate

possession of said lands and that said defendants,

Arthur Anderson and George Gilbertson, have at

all times since about the 13th day of January, 1948,

unlawfully withheld and by themselves, or their

sub-tenant, still unlawfully withhold the possession

of the above-described real property from the plain-
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tiff, contrary to Public Land Order No. 386, dated

July 31, 1947, and Public Land Orders entered

prior and subsequent thereto.

III.

That the testimony and evidence presented to the

Court disclosed that the said defendants made cer-

tain permanent improvements on said real property

of a value of some Sixty Thousand ($60,000.00)

Dollars, which were and are attached to said land,

on which land the defendants had never made a

proper filing in the Bureau of Land Management

for the land involved in this case, and that said

defendants were and are mere trespassers and the

plaintiff is entitled to possession of said land and

the permanent improvements, in lieu of damages,

made thereon by defendants.

Based on the foregoing Findings of Fact, the

Court now enters its

Conclusions of Law

I.

That the plaintiff is the owner in fee simple of

the following described real property, situate at the

Big Delta Junction of the Richardson Highway

and the Alaska Highway, in the Fairbanks Record-

ing District, Fourth Division, Territory of Alaska,

to wit:

Beginning at the point where the southerly

boundary line of the Alaska Highway joins the

easterly boundary line of the Richardson High-

way, thence southerly along the easterly bound-
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ary line of said Richardson Highway a dis-

tance of 650 feet; thence easterly 675 feet to

the southerly boundary line of the [13] Alaska

Highway; thence westerly along said southerly

boundary line of the Alaska Highway to the

point of beginning, said tract of land being in

the form of a triangle and containing 4.9 acres,

more or less, and embraced within the Buffalo

Center Reserve established by Public Land

Order No. 386, dated July 31, 1947 (12 F.R.

5387, 5389).

and is entitled to recover the immediate possession

of said real property, including all improvements

thereon made by defendants.

II.

That plaintiff is entitled to no damages for such

withholding, the said permanent improvements com-

pensating therefor, but plaintiff is entitled to re-

cover its costs and disbursements herein expended

in the sum of $ as taxed by the Clerk

of this Court.

Done at Fairbanks, Alaska, this 29th day of July,

1953.

/s/ HARRY E. PRATT,
District Judge.

Service of copy acknowledged.

[Endorsed] : Filed July 29, 1953. [14]
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In the District Court for the District of Alaska

Fourth Judicial Division

No. 6188

UNITED STATES OF AMERICA,
Plaintiff,

vs.

ARTHUR ANDERSON and GEORGE GIL-

BERTSON,
Defendants.

JUDGMENT

This cause coming on to be heard before the

Court, sitting without a jury, at Fairbanks, Alaska,

the plaintiff appearing by its attorneys of record

and the defendants appearing in person and by

their attorney of record, on the 1st day of April,

1953, and at the adjourned trial on the 7th day of

May, 1953; testimony being introduced under oath

and evidence being adduced on behalf of the plain-

tiff and the defendants, and the Court being fully

advised in the premises, and having entered its

Findings of Fact and Conclusions of Law, it is

therefore

:

Ordered, Adjudged and Decreed that the plain-

tiff, the United States of America, is the owner in

fee simple, and is entitled to have and recover

forthwith, from the defendants, Arthur Anderson

and George Gilbertson, and any person or persons

holding under them, the following described real

property, situate at the Big Delta Junction of the

Richardson Highway and the Alaska Highway, in
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the Fairbanks Recording District, Fourth Division,

Territory of Alaska, to wit:

Beginning at the point where the southerly

boundary line of the Alaska Highway joins the

easterly boundary line of the Richardson High-

way, thence southerly along the easterly bound-

ary line of said Richardson Highway a distance

of 650 feet; thence easterly 675 feet to the

southerly boundary line of the Alaska Highway

;

thence westerly along said southerly boundary

line of the Alaska Highway to the point of

beginning, said tract of land being in the form

of a triangle and containing 4.9 acres, more or

less, and embraced within the Buffalo Center

Reserve established by Public Land Order No.

386, dated [15] July 31, 1947, (12 F.R. 5387,

5389),

and

It Is Further Ordered, Adjudged and Decreed

that the plaintiff have and recover from said de-

fendants, any and all permanent improvements on

said real property, in lieu of damages, and that the

plaintiff recover its costs and disbursements ex-

pended in said action in the sum of $36.00 as taxed

by the Clerk of the above-entitled Court.

Done at Fairbanks, Alaska, this 29th day of

July, 1953.

/s/ HARRY E. PRATT,
District Judge.

Service of copy acknowledged.

[Endorsed] : Filed and entered July 29, 1953.
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[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is hereby given that the above-named de-

fendants, Arthur Anderson and George Gilbertson,

hereby appeal to the Circuit Court of Appeals for

the Ninth Circuit from the final judgment entered

in this action on the 29th day of July, 1953.

/s/ WARREN A. TAYLOR,
Attorney for Appellants.

Service of copy acknowledged.

[Endorsed] : Filed August 7, 1953. [17]

[Title of District Court and Cause.]

COST BOND

We, the undersigned, jointly and severally

acknowledge that we and our personal representa-

tives are bound to pay to the United States of

America the sum of Two Hundred and Fifty Dol-

lars ($250.00).

The condition of this bond is that whereas the

defendants have appealed to the Circuit Court of

Appeals for the Ninth Circuit by Notice of Appeal

filed the 7th day of August, 1953, from the Judg-

ment of this Court entered the 29th day of July,

1953, if the defendants shall pay all costs adjudged

against them if the appeal is dismissed or the judg-
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ment affirmed, or such costs as the Appellate Court

may award if the judgment is modified, then this

bond is to be void, but if defendants fail to perform

this condition, payment of the amount of this bond

shall be due forthwith.

/s/ ANDERSON & aiLBERTSON,

By /s/ ART ANDERSON,
Principal,

/s/ 0. M. CASS,
Surety

;

/s/ RILLA MORGAN.
Surety.

United States of America,

Territory of Alaska—ss.

I, O. M. Cass, and I, Rilla Morgan, being first

duly sworn, upon our oaths, depose and say: That

I am a surety on the foregoing undertaking; that

I am a resident within the Territory of Alaska;

that I am not a counselor or attorney at law,

marshal, deputy marshal, commissioner, clerk of

any court, or other officer of any court, and [18]

that I am worth the sum of $250.00 over and above

all debts and liabilities and property exempt from

execution.

/s/ O. M. CASS,

/s/ RILLA MORGAN.
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Subscribed and Sworn to before me this 3rd day

of September, 1953.

[Seal] /s/ MARY LEE KENISON,
Notary Public in and for

Alaska.

My commission expires: 7/29/57.

Approved this 4th day of September, 1953.

/s/ HARRY E. PRATT,
District Judge.

Service of copy acknowledged.

[Endorsed] : Filed September 4, 1953. [19]

[Title of District Court and Cause.]

STATEMENT OF POINTS

Pursuant to 75 (d) of Federal Rules of Pro-

cedure, the defendants, by their attorney, Warren

A. Taylor, do hereby rely upon the following points

on appeal:

1. That the Judgment and Decree was contrary

to the evidence.

2. That the Judgment and Decree was contrary

to the law.

3. That the Court erred in its Finding of Fact

and Conclusions of Law.
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4. That the Opinion of the Court entered in said

cause was contrary to the law and the evidence.

/s/ WARREN A. TAYLOR,
Attorney for Appellants.

Receipt of copy acknowledged.

[Endorsed] : Filed August 31, 1953. [20]

[Title of District Court and Cause.]

DESIGNATION OF RECORD FOR PRINTING
Pursuant to Rule 95(d) of the Federal Rules of

Civil Procedure, the Appellants hereby designate

for inclusion in the record on appeal to the United

States Court of ApDeals for the Ninth Circuit,

taken by Notice of Appeal filed herein, the follow-

ing portions of the records, proceedings and evi-

dence in this action:

1. Complaint.

2. Answers.

3. Transcript of Record.

4. All Exhibits.

5. Court's Opinion.

6. Findings of Facts and Conclusions of Law.

7. Judgment.

8. Notice of Appeal.

9. Cost Bond.

10. Statement of Points on Appeal.

11. This Designation of Record.

/s/ WARREN A. TAYLOR,
Attorney for Appellants.

Receipt of copy acknowledged.

[Endorsed] : Filed August 31, 1953. [21]
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In the District Court for the Territory of Alaska

Fourth Judicial Division

No. 1688 Civil

United States of America,

Plaintiff,

vs.

ARTHUR ANDERSON and GEORGE GIL-

BERTSON,
Defendants.

TRANSCRIPT OF PROCEEDINGS

ROBERT J. McNEALY,
U. S. Attorney,

Fairbanks, Alaska, and

EDGAR PAUL BOYKO,
Attorney at Law and Regional Counsel, Bureau

of Land Management,

Fairbanks, Alaska,

Attorneys for Plaintiff.

WARREN A. TAYLOR,
Attorney at Law,

Fairbanks, Alaska,

Attorney for Defendants.

Be It Remembered, that upon the 1st day of

April, 1953, the above-entitled cause came on for

trial, counsel for both sides being present and the

Honorable Harry E. Pratt, District Judge, presid-

ing:

Clerk of Court: Court is now in session.
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The Court: This is the time set for the trial of

Number 1688, United States vs. Anderson and Gil-

bertson. Are counsel ready?

Mr. Taylor: The defendant is not ready, your

Honor. I had some exhibits which I wanted to in-

troduce here, and when I got the file yesterday I

found out that my exhibits were introduced in evi-

dence before the House Committee on Insular Af-

fairs and Territories in Washington, D. C, at a

hearing, and I have nothing to present outside of

the testimony of Mr. Anderson. I have no exhibits

to introduce with it, and I have no objection your

Honor to going ahead and letting the plaintiff put

on their case, with the privilege of taking the testi-

mony of the defendants at such time as Mr. Gilbert-

son comes back and I can get in touch with Mr.

Anderson. He is in town, but I haven't been

able to contact him since yesterday morning. The

District Attorney would stipulate that the Govern-

ment can put on its case and then give us time to

get our exhibits from Washington. I would like to

go ahead under that procedure. I know these gen-

tlemen are up here for that purpose, but we would

like to be in a position to put on the defendant's

case at a later date. I can dictate a letter to Mr.

Bartlett to withdraw those exhibits from the com-

mittee files and air-mail them immediately.

The Court: Is that satisfactory to you, Mr. Mc-

Nealy?

Mr. McNealy: If the Court please, your Honor,

I think if we could put on the case, I think later it

would put us to the expense of bringing back a
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number of witnesses.

The Court: Well, you heard what he suggested.

Is that satisfactory ?

Mr. McNealy: Yes, that is satisfactory, your

Honor.

Presentation of Plaintiff's Case

Mr. McNealy : Your Honor, this man seated here

at my left is Mr. Paul Boyko, attorney for the Land
Office, who is assisting in the case, and this is a

matter which has been filed, as the Court knows,

for considerable time here, and arises out of the

fact that the defendants named here entered unto

certain public lands which had been withdrawn

from public entry since 1942. I think the evidence

will show that in 1942, about eight million acres of

land were withdrawn by the Department of the

Interior for the purpose of having sufficient land

to run the Alcan Highway through when, at that

time, it was not known the exact place the highway

would go through, and in subsequent years the

areas were reduced until July of 1947, the area

around Big Delta was reduced to approximately

&ve thousand four hundred acres. Then, on the [2*]

13th day of January of 1948, more than six months

after Public Land Order 386 was in effect, a with-

drawal was filed and the defendants here entered

upon this land which had been withdrawn.

The Court: Well, had it been withdrawn by a

definite description, or was it just a general unde-

termined description?

Mr. McNealy: It was withdrawn in July of

*Page numbering appearing at top of page of original Reporter's
Transcript of Record.
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1947 by a definite description setting out the metes

and bounds in the area of Big Delta. Then I think

the evidence will show that on March 12th, two

months after the defendants had staked out approxi-

mately five acres, notice was served upon them to

quit and deliver up the land to the Department of

Land Management, and they had already started

building at that time. I think the evidence will

show that they had approximately nine thousand

dollars invested during the period between January

13, 1948, and March 12, 1948. However, they paid

no attention to this notice to quit given by the De-

partment of Land Management and continued with

their building. Then later, in December of 1948,

the Department of Land Management, by registered

mail, again notified them and gave them sixty days

in which to remove their improvements from the

premises or the improvements would be claimed by

the Government. The status at the present time is

that the defendants are still wrongfully withholding

land belonging to the United States that they have

never made application for under applicable law to

secure the right to lease or purchase land in the

Big Delta area, notwithstanding the fact that there

will be certain lands in that immediate vicinity that

will be made available for public lease and purchase.

The intention of the Government will be to show

by evidence that they have made a great amount of

money from the withholding of this land from [3]

the Government, and that the Government is en-

titled to repossess the land, to have the defendants

ejected, and for damages for their wrongful with-

holding.
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Mr. Taylor: We waive a statement at this time,

your Honor.

Mr. McNealy : I will ask Mr. Wieler to be sworn.

FRED J. WIELER
Anchorage, Alaska, was called as a witness for the

plaintiff, and having been duly sworn, testified as

follows

:

Direct Examination

By Mr. McNealy

:

Q. Will you state your name, please?

A. Fred J. Wieler.

Q. And where do you live, Mr. Wieler?

A. In Anchorage.

Q. What is your position and occupation ?

A. Chief of the Division of Land Planning and

the Bureau of Land Management.

Q. How long have you been Chief of the Bureau

of Land Management?

A. Since June of 1952.

Q. Were you connected with the Land Depart-

ment here in Fairbanks ? A. Yes, sir.

Q. For what period of time and in what posi-

tion? A. From July 1, 1943, until June, 1952.

Q. As manager of the United States Land Office

at Fairbanks, were you in Fairbanks or Anchorage

on July 31, 1947?

A. I lived in Fairbanks continuously from '43

to '52.

Mr. McNealy: I would like to have this marked

for identification.
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(Testimony of Fred J. Wieler.)

(Mr. McNealy handed a document to the

Clerk of the Court.)

The Clerk: Government's Identification Number

One.

(It was so marked by the Clerk.) [4]

Q. Are you acquainted with the status of the

lands under the Department of Land Management

in the area of Big Delta? A. Yes, sir.

Q. Is the section of land that is called Buffalo

Center, is that in the Big Delta area?

A. Yes, sir.

Q. Do you know of your own personal knowl-

edge when the land at Buffalo Center was—do you

know where Triangle Lodge is, belonging to the de-

fendants here? A. Yes, sir.

Q. Have you been out in that area and seen the

Lodge? A. Yes, sir.

Q. And can you state to the Court whether or

not this land is in an area that is known as Buffalo

Center ?

Mr. Taylor : Just a moment. Your Honor, if the

question refers to any particular area that has been

withdrawn, I believe that the withdrawal would be

the best evidence.

The Court: Sustained.

Q. I will hand you Government's Identification

Number 1 and, referring specifically to page 11, as

well as to the face of it, I will ask you if you have

ever seen that before. A. Yes, sir.

Q. Will you state where you first saw it or how

it came into your possession ?
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(Testimony of Fred J. Wieler.)

A. It is a certified photostatic copy of the origi-

nal of Public Land Order 386, which is on deposit

in the National Archives of the United States [5]

Government in Washington, and in connection with

this present case, we have requested a certified copy

and received it through the mail.

Q. You state that the original withdrawal is de-

posited in the National Archives ^

A. Well, one of the original signed copies, yes. I

might explain that there is rather a wide distribu-

tion on these public land orders, and signed copies

go to the Archives for deposit there, and another

signed copy would go to the Public Register for

publication, and an additional signed copy would

come to the United States Land Office.

Q. And is all that done—that is done in the

regular course of the Bureau of Land Management

under the Department of the Interior?

A. Yes, sir.

Q. And it is regular procedure?

A. Yes, sir.

Q. And you have received this certified photo-

static copy from the National Archives in Washing-

ton? A. That's correct.

(Mr. McNealy then handed the document

which had been marked Government's Identifi-

cation Number 1 to Mr Taylor, who examined

it.)

Mr. McNealy: We will offer into evidence Gov-

ernment's Identification Number 1, the photostatic
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(Testimony of Fred J. Wieler.)

copy which has been certified to, from an original

in the National Archives, Public Land Order 386.

Mr. Taylor : I would like an opportunity to look

at this, your Honor, before the Court rules on its

admissibility.

The Court: Very well. Do you have that in one

of your books, Mr. McNealy?

Mr. McNealy : Your Honor, it is in the Code of

Federal Regulations. [6]

The Court: May I see it, please?

(Mr. McNealy handed the book to the Court.)

Mr. Taylor: If the Court please, we object to

the introduction of Plaintiff's Identification Num-
ber 1 upon the grounds that it does not show that

the land in question in this case is located within

any of the areas described in Plaintiff's Identifica-

tion Number 1. I think that should be connected

with an official map, your Honor, of that area to

show the location.

The Court: May I see it?

(Plaintiff's Identification Number 1 was

handed up to the Court by Mr. Taylor and the

Court perused the document.)

The Court: Are you just offering the portion of

the page that refers to Buffalo Center?

Mr. McNealy: Well, I would like to offer the

whole of the withdrawal, that is, the withdrawal

order, then referring specifically to the section in

regard to Buffalo Center, page 11.

The Court: Well, then that would mean that



vs. United States of America 33

(Testimony of Fred J. Wieler.)

you are tendering the part as to Buffalo Center,

Clearwater Creek, Mineral Lakes, and then how far

beyond that?

Mr. McNealy: Well, it would be sufficient to

tender at least—I believe it's the first page or the

first two pages which constitute the withdrawal

order, and then I would be concerned only with

that section concerning Buffalo Center on page 11.

The Court : Well, I think you should make your

offer more definite. As it is now, it is very indefinite.

(The Court then presented Plaintiff's Iden-

tification Number 1 to the Clerk, who handed

it to Mr. McNealy.) [7]

Q. I will ask the witness if this withdrawal

order applies only to Alaska, or does that apply

to other public lands outside the Territory?

A. It applies only to Alaska. (Witness was

perusing document.)

Q. And has that order of withdrawal been

placed in effect by the Department of Land Man-

agement in Alaska? A. Yes, sir.

Q. Just answer yes or no : Do you know whether

or not the land involved in this action is located

in any of the lands that have been withdrawn under

this Order 386? A. Yes.

Q. And in what part of the land shown in that

Order is the subject land located in?

A. The tract of land described on page 11 under

the heading "Buffalo Center."

Q. Did you state that that withdrawal order
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had, in the usual course of business, been published

in the Federal Register? A. Yes.

Q. And prior to the time that copies thereof

were sent to the various offices of Land Manage-

ment in Alaska?

A. Will you repeat the question?

Q. Was it published prior to the time that

copies of that Land Order had been sent to the

various offices of Land Management in Alaska?

A. It is generally published simultaneously.

Q. With forwarding?

A. With forwarding.

Mr. McNealy: Your Honor, I am going to re-

offer this Withdrawal Order Number 386 so far as

it pertains to the land at Buffalo Center. Will [8]

it be necessary to show those lands by a later wit-

ness who has made a survey of the area?

Mr. Taylor: We are going to object, your Honor,

upon the grounds that it is impossible to ascertain

the location of these lands from a mere naked re-

cital in this exhibit. Those corners aren't set in by

any definite survey. It is just a general statement.

They start to creep and run in a certain direction,

and, your Honor, I don 't think that 's definite enough

to allow that to go into evidence.

The Court: It seems to me that it should be

made more definite by plat.

Mr. McNealy: I will reoffer it again, then, your

Honor, after placing the next witness on the stand.

I have no further questions.
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Cross-Examination

By Mr. Taylor

:

Q. Mr. Wieler, just state, if you can, if there

was a previous withdrawal of land in the Buffalo

Center area.

A. May I refer to a note?

Q. Yes.

A. (The witness removed some papers from his

pocket and examined them.) Out of the lands in

that entire area which were originally withdrawn

by Public Land Order Number 12, of July 12, 1942,

there was withdrawn from all forms of appropria-

tion, a strip of land forty miles wide, twenty miles

on each side of the Tanana River. It was at that

time that the highway was under construction, and

there was no right-of-way law in Alaska at that

time. Later, by Public Land Order Number 270

of April 5th, 1945, Public Land Order Number 12

was amended so as to withdraw a tract of land

ten miles wide, five miles on each side of the high-

way, as it was then constructed. [9] At that particu-

lar time the Public Roads Administration was en-

gaged in realigning certain portions of the highway

and the government felt that it was necessary to

protect its right-of-way. Later, when the highway

was definitely established, and a road right-of-way

law was passed applicable to Alaska, the Act of

July 14th, 1947. By Public Land Order Number 386

of July 31st, 1947, the withdrawal was still further

reduced, creating a right-of-way six hundred feet

wide along the Alaska Highway, and an additional
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withdrawing for survey and classification purposes

several specific tracts of land described by metes

and such areas as Tok Junction and Buffalo Center,

which is the junction of the Alaska Highway and

Richardson Highway. So these particular lands have

been withdrawn from July 20, 1942, to date. Public

Land Order 386 was a withdrawal order in itself,

but it was merely an amendment of the original

order, Number 12. In other words, to summarize,

the lands were originally withdrawn by Public Land

Order Number 12 of July 20, 1942, and by subse-

quent amendments, Public Land Orders 270, 386, 601

and 808, the withdrawal has continuously narrowed

down.

Redirect Examination

By Mr. McNealy

:

Q. Mr. Wieler, I take it then, from your testi-

mony, that this amended Order Number 386 would

cut that area along the highway down to three

hundred feet on each side of the highway from the

centerline of the highway.

A. As to the highway itself, yes, sir, but in

addition, it withdrew specific tracts of land in such

localities as Tok Junction, Buffalo Center, Robert-

son River, and other areas.

Q. Now, has that highway strip been further re-

duced since that Order Number 386? The width

of the highway itself? A. No, sir. [10]

Q. Still three hundred feet?



vs. United States of America 'SI

(Testimony of Fred J. Wieler.)

A. Yes, sir.

Q. Was that particular area of Buffalo Center

ever reserved? A. No, sir.

Q. Was there a Buffalo Reserve in that particu-

lar part of the country up there ?

A. There is a game refuge, I understand, but

the lands were not withdrawn. It was merely an

order designating an area in which no hunting or

fishing could take place. It did not affect disposi-

tion of the land.

Q. Mr. Wieler, I believe you were the Director

of the Bureau of Land Management at Fairbanks in

1947 and '48? A. Yes, sir.

Q. Do you have any recollection of Mr. Ander-

son, one of the defendants in this case, coming into

your office and asking about locating at the inter-

section of Richardson Highway and the Alaska

Highway ?

A. Yes, sir, on several occasions.

Q. And do you remember what you told him at

that time ?

A. Not word for word, of course. It was some

years ago.

Q. Well, do you remember about what it was?

A. Yes. They originally came into the Land

Office requesting information about the availability

of land in the general Big Delta or Buffalo Center

Area, and on their first trip to the Land Office

when seeking that information, they were informed
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as to the existence of this particular withdrawal, and

were furnished a copy of Public Land Order 386,

which specifically described the boundaries and ex-

tent of the withdrawal created around the [11]

junction of the two highways.

Recross-Examination

By Mr. Taylor

:

Q. Mr. Wieler, when you get a copy of a with-

drawal order from Washington, D. C, do you stamp

upon it so that you will have a record of the date

that you received such a copy?

A. Yes, sir, the day, hour, and minute.

Q. Now, could you state from your records when

you received the copy of Plaintiff's Identification

Number 1?

A. Yes. If you would allow me to check the

records in the Land Office. I don 't have that with me
at the present time.

Q. How long would it take to get them?

A. Two minutes.

Mr. Taylor: May we have a few minutes while

Mr. Wieler gets the record?

The Court: How much time do you think you

need?

The Witness: Just to go up to the next floor.

The Court : We will take a five-minute recess.

(Court then recessed at 10:40 a.m., April 1st,

1953, and reconvened at 10 :50 a.m., of the same

day, and, all the parties to the trial who were
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present when the court recessed again being

present in the courtroom, the following further

proceedings occurred.)

(The witness, Fred J. Wieler, again took the

stand.)

Q. (By Mr. Taylor) : Mr. Wieler, did you secure

the copy that was sent to you after the promulgation

of that Order? A. Yes, sir. [12]

Q. What was the date of the receipt by you?

A. August 8th, 1947, at 8 :30 a.m.

Q. 1947? A. Yes, sir.

Mr. Taylor: That's all.

Further Redirect Examination

By Mr. McNealy

:

Q. Just one more question or two. Is that the

time and date that—was that put on there in your

own handwriting? A. Yes, sir.

Q. You had actually received it yourself?

A. Yes. I was manager of the Land Office at the

time and officially received and noted the time of

receipt on the document.

Q. And is that an exact and true copy of the

photostatic copy you have there?

A. This is a carbon copy of the original.

Q. And is that carbon copy the same as this

photostatic copy? A. Identical.

Mr. McNealy: That's all.



40 Arthur Anderson, et al.,

LLOYD TOLAND

Mr. Lloyd Toland, Juneau, Alaska, was then called

as a witness for the prosecution, was duly sworn by

the clerk, and testified as follows

:

Direct Examination

By Mr. McNealy:

Q. Will you state your name, please?

A. Lloyd Toland.

Q. And where is your place of residence ?

A. Juneau. [13]

Q. Juneau, Alaska? A. Yes, sir.

Q. And what is your position or occupation?

A. Cadastral Engineer, Bureau of Land Manage-

ment.

Q. And how long have you been an engineer ?

A. Since 1929 with the Department of the In-

terior.

Q. Where did you take your training, and what

degree, if any, do you have?

A. I had my schooling in Kansas City College

of Engineering. I do not have a degree in engineer-

ing.

Q. Does your engineering comprise surveying?

A. Yes.

Q. How many years experience as a surveyor

for the Bureau of Land Management have you had,

Mr. Toland?

A. Ever since the Bureau of Land Management

has been in existence—I don't know what date that

is, exactly.
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Q. Are you in charge of making any particular

surveys for the Bureau of Land Management?

A. All surveys under the Bureau of Land Man-

agement.

Q. You are in charge of all the surveys in public

lands'? A. Yes, of field crews.

Q. Now, I will ask you if you have

The Court: About how many years have you

been in this work? You said ever since the Bureau

of Land Management has come into existence. About

how long has that been?

The Witness: I believe it was '45. I don't re-

member. I worked continuously at the same job. [14]

The Court: Would that be approximately cor-

rect?

The Witness: Approximately.

Q. (By Mr. McNealy) : Did I understand you

correctly to state that you had been doing your

surveying since 1929? Has all that time been with

the Department?

A. With the same organization. It's just been

changed from General Land Office to the Bureau

of Land Management.

Mr. McNealy: I will ask the clerk to mark this

as Government's Identification Number 2.

(Mr. McNealy offered some documents to the

clerk, who stamped them.)

The Clerk: Government's Identification Number

2, consisting of two maps.

Q. Mr. Toland, in the regular course of your
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duties, did you make a survey of the Big Delta area

and that area known as Buffalo Center*?

A. I did.

Q. And were you there personally?

A. I was there personally, and made the survey.

Q. When was the survey made*?

A. In the summer of 1949.

Q. I hand you Government 's Identification Num-
ber 2, consisting of two pages, and ask if those

comprise the map of the survey of that area you

have testified to. A. It does.

Q. And is that an original map of the survey of

that area? .

A. This is the original map of this town-

ship. [15]

Q. Now, I am going to ask you further, is the

area of land there known as Buffalo Center, does

that represent Buffalo Center or is Buffalo Center

a smaller section or a larger section than is shown

there %

A. Buffalo Center is a part of this area. It does

not include all of this area, yet it does extend

farther than this area.

Q. And is it on sheet number one or sheet num-

ber two that Buffalo Center would appear, or is

it a part of both of those sheets?

A. It would be a part of both of these sheets.

Q. Is that Identification an original Identifica-

tion there, or original maps?

A. These are the original maps.



vs. United States of America 4 \^

(Testimony of Lloyd Toland)

Q. From what office?

A. From the Division of Engineering Office

at Juneau, Alaska.

Q. And those are the only original maps that

you have in that office?

A. Yes. These are the only original copies of

this township.

Q. And do you have copies of those originals

here?

A. We have certified copies, photostatic copies,

of these maps.

Q. And those are kept in your office at Juneau

in the regular course of business?

A. These are from our regular files in the

Juneau Office.

Q. Were you in the field and made the actual

survey of the area represented on those maps your-

self ? A.I was there with the crew.

Q. So, besides that being an original record,

you prepared the drawings for it in the beginning?

A. Yes. [16]

Mr. McNealy: I ask the Clerk to mark this

as Government's Identifiction Number 3.

(Mr. McNealy presented a document to the

Clerk, who stamped it.)

The Clerk: Government's Identification Num-

ber Three.

Q. I hand you Government's Identification

Number 3 and ask you, of what office is that a

record ?

A. This is the original copy of the plat from the
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Division of Engineering Office at Juneau, Alaska.

Q. And that's another also under your super-

vision as cadasteral engineer? A. Yes.

Q. Did you also prepare the drawing for that

original ?

A. I made certain ties in the field which are

shown on this map, as it was prepared under the

supervision of the Regional Chief, the Division

of Engineering, at our Juneau office.

Q. Now, I will ask if there is any way you can

show from that Identification the area covered by

land known as Buffalo Center?

A. On this plat it is shown by survey of this

township, and the boundaries. The exterior bound-

aries of the Buffalo Center Reserve is platted

over this plat showing this location with reference

to surveys in this township.

Q. Now, referring to Page 11 of Government's

Identification 1, being a photostatic copy of Public

Land Order 386, I will ask if you will examine

the metes and bounds description of Buifalo Center

as shown in that Public Land Order and state

whether or not that is the same as the map shows.

If the area which you have shown on the map as

being Buffalo Center, if that corresponds and is

the same land as referred to in the metes and [17]

bounds description of 386.

A. It is the same land as described in 386 as

Buffalo Center.

Q. Now, in preparing that map and outline,

showing the Buffalo Center area, can you state
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to the Court how, by use of your field notes, you

arrived at making that map?
A. The point of beginning on this metes and

bounds description of Buffalo Center is Milepost

1427, Alaska Highway. This Milepost was tied

to a corner of my survey by a steel tape, and from

this point of beginning the area was platted upon

this map from the description in this Order 386.

Q. Now, at the time that you made the survey,

did you see or know of a building there, or build-

ings, known as the Triangle Lodge? A. I did.

Q. And in making your survey, did you make

in any tie-ins, or whatever language you might use

to establish whether or not the Triangle Lodge,

or the land involved in this action, is within that

survey ?

A. We made ties to the buildings known as the

Triangle Lodge and identified from signs as such

from a U. S. location monument within the area,

which is tied to corners of my survey.

Q. And from your survey, can you state what

is the closest point to being outside the Buffalo

Center survey that the Triangle Lodge is?

A. The approximate distance.

Q. What would the approximate distance be

then?

A. The approximate distance would be one-

fourth mile.

Q. That one-fourth mile, is that on the side of

the survey where the river is ?

A. That is on the side toward the river. [18]
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Q. What is the name of the river there ?

A. Delta River.

Q. Can you state the distance, or the approxi-

mate distance, in other directions'?

A. Yes, sir. To the south, approximately one

and a half miles; to the east, approximately one

and a half miles; to the north, approximately two

miles.

Q. And approximately a quarter of a mile from

the Delta River?

A. From the banks of the Delta River, yes.

Q. And this map where you superimposed the

Buffalo Center area is also an original record?

A. It is an original copy from our files.

Q. Now, referring again to sheet number two.

Government's Identification 2, I wonder if you

would explain this area there that says, '^Rich-

ardson Highway" and 'VAlaska Highway" and ask

if you prepared that or if it was done under your

supervision ?

A. It was prepared by a draftsman in our

office, and I checked it over afterwards and com-

pared it with my field notes.

Q. And is that true and correct! Is it repre-

sentative of the blown-up portion of where the

buildings of the Triangle Lodge are situated?

A. Yes. They were located from my field notes.

Q. And, if necessary, are you prepared to estab-

lish from your field notes that the buildings at the

Triangle Lodge are so located as shown in the

blown-up section in the corner of that map?
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A. I am. You can substantiate it by my notes.

Mr. McNealy: If the Court please, I would like

to offer Government's Identification Number 2,

being a map of the Buffalo Center area—the Big

Delta [19] area in Identification Number 3—and

Identification Number 3, showing the metes and

bounds location of Buffalo Center superimposed

over the survey of that area, and since both of

these Identifications are the only originals which

are held in the office of the cadasteral engineer,

I would like permission to substitute certified

copies and printings of those originals, so that Mr.

Toland can return them to Juneau.

Mr. Taylor: I have no objection.

The Court : They may be admitted.

The Clerk: Identification Number 2, consisting

of two maps, is Government's Exhibit A, and Iden-

tification Number 3, one map, is Government's Ex-

hibit B.

(They are so marked by the Clerk.)

Mr. McNealy: Your Honor, I would like to ask

for a withdrawal of the original and

The Court: Well, have you substituted the

copies when you had them marked?

Mr. McNealy: That's right.

The Court: And the exhibits

Mr. McNealy: That's right.

The Court: in place of the original map?
Mr. McNealy: Yes.

The Court: Well, the substitution is granted
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and, naturally, that includes the right to take the

original maps out of this court and back to his

office in Juneau.

Q. (By Mr. McNealy) : And I believe you

stated that the description given in Public Land

Order Number 386 is the same area as that shown

in Government's Exhibit B.

A. It is the same area. [20]

Mr. McNealy: I would like to reoffer Govern-

ment's Identification 1, being a photostatic copy

of Public Order 386.

The Court: Specify exactly what you want to

offer.

Mr. McNealy: Page 1 and Page 2, setting forth

the withdrawal order and that section titled '^Buf-

falo Center," comprising approximately five thou-

sand four hundred and forty acres, on Page 11.

The Court: Very well. It may be admitted.

(The Clerk stamped the document.)

The Clerk: Government's Exhibit C.

Mr. McNealy: You may take the witness.

Cross-Examination

By Mr. Taylor:

Q. Mr. Toland, was there any official survey

of the area at Buffalo Center prior to the survey

that you made in the summer of 1949 ?

A. There were some tract surveys, but there

was nothing that covered the area around the junc-

tion of the highways known as Buffalo Center.
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Q. By 'Hhe highways," you refer to the Alaska

Highway and the Richardson Highway?

A. Yes, sir.

Q. Then at the time the defendant went on

that ground there was no survey of the area?

A. Not of the area, not of that area.

Q. Referring to the Richardson Highway, how
wide is the highway right-of-way at that point?

A. At the present time it is a hundred and

fifty feet on either side. [21]

Q. Now, I believe then, from these exhibits

which have been put in evidence. Exhibits A, B,

and C, these surveys were made after the institu-

tion of this suit by the Government, were they not ?

A. I don't know the date it was first introduced.

Q. Well, you say that in the summer of 1949

you made the survey out there, and then if this suit

was filed on May the 26th, 1949, your survey was

made after this suit was filed?

A. It was made after the suit was filed.

Q. And all of these plats would be subsequent

to that? A. That's correct.

Q. And when were those surveys made official?

A. When they were accepted in Washington.

It is shown on the plat.

Q. January, 1951?

A. Well, I would have to see the plat, too.

Q. Well, refresh your memory, then, from the

exhibits.

(Witness examined the exhibits.)
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A. The supplemental plat is October 29, 1951,

and the plat of township sheets Numbers 1 and 2,

January 17, 1951.

Q. Now, referring to Exhibit A, I believe, Mr.

Toland, that shows that the buildings at the Tri-

angle Lodge are located inside the highway lines;

are they not?

A. It is less than a hundred and fifty feet from

the center line of Richardson.

Q. Were the highways withdrawn in that order

that was put into effect in 1947?

A. Not until 1949 were the highways with-

drawn. [22]

Q. And I believe, then, in reference to your

drawing here, Mr. Toland, you indicate on your

map that the buildings at Buffalo Lodge, or the

Triangle Lodge are both inside the highway lines;

is that correct?

A. Yes, except for one small building.

Q. One small building is on the tracks which

you have surveyed? A. That's right.

Q. So, then, I take it from that on the land

that was withdrawn, there is only one small build-

ing of the Triangle Lodge that was withdrawn;

is that right? There is only one small building

of the Triangle Lodge upon that land; is that

right ? A. Yes.

Q. And the others are outside and on the high-

way ? A. Yes.

Q. So, in other words, the Triangle Lodge, the
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greater portion of the Triangle Lodge, the build-

ings and so forth, are not on the land that was

withdrawn from entry pursuant to Executive Order

Number 386?

A. Well, this area—this Order 386 covered the

area which is included in the highway, and I would

think 386 covered all this area.

Q. But I think you stated that these tracts

that you have surveyed, which were for disposal

to the public and which are depicted on your Ex-

hibit A, were the lands which were up for settlement.

A. The buildings, as I say, are within the pres-

ent highway.

Q. And not on the land, outside of one small

one, not on the land which was thrown open for

entry ?

A. No. They are not on land which was open

to entry. [23]

Now, in your complaint, Mr. Toland, in the com-

plaint that was filed by the United States Attor-

ney, I will read it to you so you can be familiar

with it. (Reading): ''Beginning at a point where

the southerly boundary line of the Alaska High-

way joins the easterly boundary line of the Rich-

ardson Highway

The Court: Mr. Taylor, I think your question

is very difficult. I suggest that you give the com-

plaint to the witness and let him look over the

description in here with the map.
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(Various documents were handed down from

the bench to the witness.)

The Court: Now, do you want to ask him your

question so he can look at those with that in mind?

Mr. Taylor: Well, I will ask him.

Q. Mr. Toland, I will hand you the com-

plaint

The Court: He already has the original.

Q. Oh, he has the original, and ask you to

read that and state if that is the land which the

Government is attempting to eject Mr. Anderson

and Mr. Gilbertson from.

A. Yes, I would say that it is.

Q. But I believe, then, that according to your

maps and your description, that the main build-

ing of the Triangle Lodge is not located upon that

particular land.

A. No. It is located on the land as described

in this complaint. At the time of this description

there had been no definite right-of-way established

for the Richardson Highway except by your com-

mon-law right-of-way, which would be thirty-three

feet on either side of center line. Therefore, [24]

the right-of-way at the time of this complaint was

considered as being thirty-three feet from the Rich-

ardson Highway.

Q. So, then, after Mr. Anderson went upon

that land, then you widened the highway to a hun-

dred and fifty %

A. Then the highway was withdrawn. Orders
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came through and the width of the original high-

way was set up at three hundred feet, a hundred

and fifty on either side. Each side.

Q. Well, then, following your own map that

you have drawn, Mr. Toland, the main building

at the Triangle Lodge is not on the land described

in this complaint, is it? A. I think it is.

Q. Well, referring to Plaintiff's Exhibit A (Mr.

Taylor handed a document to the witness), isn't

it a fact that Plaintiff's Exhibit A shows that the

main building and another building are outside

the interior section of Richardson Highway and

the Alaska Highway?

A. The present highw^ay, but not at the time

the complaint was made.

Q. But you drew these maps—you surveyed

this after the entry was made upon this land, when

there was no maps and no definite width of the

Richardson Highway such, as you say, thirty-three

feet; is that right?

A. The survey was made here in the field be-

fore the highway width was designated. The maps

were prepared after the withdrawal order for the

highway was in effect, and therefore were shown

as they are today on these maps.

Q. But, now, at this date, then, these buildings

are not on anything inside of the sidelines of the

highways ?

A. They are within the right-of-ways of the

highways. [25]

Q. So the three main buildings, then, are on
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the highway'? A. That's correct.

Q. Now, how did you arrive at the conclusion

that they are on this particular piece of land de-

scribed in the complaint when you say you start

at the junction of the two highways, the point here,

here, I will point out to you, that you start at the

junction here (Mr. Taylor began tracing a line

on the map with his finger) and come this way,

and come this way, and say that they are on the

land described in the complaint.

A. At the time of the complaint, the Richard-

son Highway was not three hundred feet in width.

Q. It was not three hundred feet?

A. No, sir.

Q. You made it three hundred feet after Mr.

Anderson went on the land?

A. The withdrawal order came in after that.

Q. So, then, at the present time, Mr. Gilbertson

and Mr. Anderson are not occupying—with the ex-

ception of one small building—any land that is

lying outside of the highway ?

A. That is correct.

Q. So, then, the Government would not say

that Mr. Anderson and Mr. Gilbertson are tres-

passing unlawfully upon the land that is described

in the complaint?

A. I contend they are on the land as described

in the complaint.

Q. First you tell me they are on the highway

and now you say they are on this land ?
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A. That land includes a portion of the Rich-

ardson Highway as I read it. [26]

Q. Just for the purpose of refreshing your

memory, Mr. Toland, I believe you read the de-

scription of the land ? A. Yes, sir.

Q. And you say you run southerly along the

easterly boundary line of the Richardson High-

way? A. Yes.

Q. Now, if that is true, the main building goes

behind the long lines in the Richardson Highway

area, does it not?

A. At that time, the boundary of the Richard-

son Highway would have been thirty-three feet

from the center line.

Q. And then that building would have been in

a lawful location, would it not?

A. It would not have been on the highway

right-of-way.

Q. But when it was only thirty-three feet wide

it would have been in a lawful location in the area

where it now sits?

A. I don't think a surveyor could say whether

it was lawful or not.

Q. Then you go out there in 1949 after they

have erected these buildings and then you run a

line and say that they are on the land described

in this complaint? A. That's right.

Q. Whereas, they are not on the land described

in the complaint, is that right?

A. My contention is that the buildings are on

the land as described in this complaint.
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Mr. Taylor: That's all, Mr. Toland.

Mr. McNealy: I have a few more questions,

just to clarify one or two matters here. [27]

Redirect Examination

By Mr. McNealy:

Q. Mr. Toland, you are the surveyor for—sur-

veyor cadasteral engineer, and as such you are

not especially concerned with withdrawal orders;

that is a different department from yours ?

A. Except along highways; we do get into that

problem extensively; but other withdrawals are

not our problem.

Q. Now, when you stated that the road had

been withdrawn to effect all of this area—in fact,

all of this area had been withdrawn, including

the roads and all—it was all a part of this with-

drawal 386"?

A. Yes. It's all described in 386.

Q. So that if the defendants here had built

the Triangle Lodge, whether they built it in the

center of the highway or at the edge of the high-

way, or built it off here five or six hundred yards

from the highway, they still would have been in

an area that had already been withdrawn; is that

not correct? A. That's correct.

Q. So when you speak of the highway being

withdrawn, it is merely that it was widened in an

area which was already withdrawn from public

entry'? A. Yes, sir.

Q. And from your examination of the com-
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plaint, the land described in the complaint is within

the above center area, all of which was withdrawn

from public entry ?

A. Yes, which was withdrawn from public [28]

entry.

Q. So actually it wasn't necessary for the Gov-

ernment to withdraw any land for roads, because

the land had already been withdrawn; it was

merely a matter of ordering the roads widened?

A. Yes, sir.

Mr. Taylor: Just a moment, Mr. Toland. I

object to the question. It calls for a conclusion

of the witness.

The Court: I will sustain the objection.

Mr. McNealy: No further questions.

Mr. Taylor: That's all, Mr. Toland.

W. F. MEEK
was called as a witness for the prosecution and,

having been duly sworn, testified as follows:

Direct Examination

By Mr. Boyko

Q. Mr. Meek, will you please state your official

station and your title or position?

A. I am a Field Examiner, Bureau of Land

Management, located at Anchorage, Alaska.

Q. Now, how long have you been a Field Manager,

either with the Bureau of Land Management or

v^ith the Department of the Interior?

A. I commenced with the Department in No-

vember of 1939.
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Q. And you have been a Field Examiner ever

since; is that correct? A. That's correct.

Q. Now, will you state, very briefly and gen-

erally, what the duties of a Field Examiner are,

the responsibilities? [29]

A. It is the obligation, on request of either

the Regional Office or the Division Office, to in-

vestigate applications for land, applications for

patent to land, applications for lease, possible tres-

passes, and any of the various papers initiated in

the Land Office which might call for a check be-

fore action would be taken.

Q. Is it part of your duties to report on and

investigate trespass on the public domain?

A. Yes, sir; it is.

Q. Do your duties also include the examination,

classification and appraisal of lands owned by the

Federal Government? A. They do.

Q. Mr. Meek, how long have you been doing

this type of work in the Territory of Alaska?

A. Since August, 1944.

Q. And in the course of carrying out your

duties, do you travel a good deal and visit the

land itself and examine it, and so forth ?

A. Yes, extensively.

Q. Are you acquainted, as a result, with the

land which is located at around the junction of the

Alaska and Richardson Highways? A. I am.

Q. Would you please tell the Court whether,

in the course of your duties, you have investigated
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any particular circumstances bearing on the liti-

gation here in that area, sometime in the early

part of 1948?

A. In March, 1948, while in the course of other

investigations on the Alaska Highway, I came upon

what appeared to be a trespass at the junction

of [30] the Alaska and Richardson Highways. I

stopped and investigated and found one Louis

Riley in possession of improvements at the time.

Mr. Riley was engaged in erecting and completing

a large building. I remember it was thirty feet

by sixty feet in dimensions. Mr. Riley was being

assisted by one mechanic, and I believe, a car-

penter. I inquired as to the ownership of the

building, and according to Mr. Riley

Mr. Taylor: Just a moment. We are going to

object to what Mr. Riley said. It is hearsay.

The Court: Sustained.

Q. Mr. Meek, when you came upon these men
occupying this land, did you refer to any of the

official records of the Department of the Interior

to ascertain the status, that is, the ownership, of

the land on which this building was being erected?

A. I did.

Mr. Taylor: Just a moment. I ask that the

answer be stricken. The answer is leading and

suggestive.

The Court: Objection overruled.

A. I did.

Q. What did you find—what did the records

show as to the status of the land at the time of

your investigation in March of 1947?
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Mr. Taylor: Objection. The record would be

the best evidence.

The Court: Objection overruled.

Q. What did you find was the status of the

lands at the time of your investigation I

A. It was my interpretation that the [31]

land

Mr. Taylor: Just a moment. His interpreta-

tion would be a conclusion.

The Court: Sustained.

Q. Mr. Meek, did you find, at the time of your

investigation, that this land was or was not open

to the public?

Mr. Taylor: Objection. Leading and suggestive.

The Court: Objection sustained.

Q. Mr. Meek, in the course of your conversa-

tion with Mr. Riley and, of course, you may not

quote Mr. Riley, did you inform Mr. Riley con-

cerning the status of this land and, if so, what did

you say?

Mr. Taylor: Just a moment. Your Honor, I

am going to object to anything Mr. Riley said as

hearsay and as not binding upon the defendants

in this matter.

Q. Mr. Meek, what statement did you make to

Mr. Riley?

A. I told Mr. Riley that he was a trespasser.

Q. And did you accord Mr. Riley and those

associated with him to verify that statement, your

statement that they were in trespass?

A. I did.
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Q. Did you take them to the Land Office and

show them anything there, and if so, what?

Mr. Taylor: Just a moment. Your Honor, I

am going to object upon the grounds that the

proper foundation has not been laid as to when
and where and who he took to the Land Office.

Mr. Boyko: I will withdraw the question, your

Honor.

The Court : Very well.

Q. Mr. Meek, in your own words, couldn't you

tell the Court what occurred in the course of your

investigation after you advised Mr. Riley that [32]

the building which you found him building was

in trespass?

A. The entire investigation continued over a

period of four days, March 10th, 11th, 12th, 13th,

and during the course of these four days I con-

ferred with Mr. Riley, Mr. Anderson, Mr. Gilbert-

son; in their presence were members of the mili-

tary at Ladd Field, with them at the Ladd Office,

perusing maps in the Ladd Office. Statements were

taken from them, and a notice of trespass was

served on all three.

Q. Now, Mr. Meek, I show you Government's

Exhibit C, which is a certified copy of Public Land

Order 386, and I ask you whether you showed

a copy of that order to Mr. Riley and his associ-

ates at the time of your investigation ?

A. During the course of the investigation I did.

Q. And did you inform them as to the legal

effects of that order at that time? A. I did.

Q. Now, you refer—I will withdraw that. I
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would like to have this document marked as Gov-

ernment's Exhibit for Identification.

(Subject document was stamped by the Clerk.)

The Clerk: >^Government's Identification Num-
ber 4.

Mr. Boyko: And also this.

(Clerk stamped the proffered document.)

The Clerk: Government's Identification Num-
ber 5.

Q. Now, Mr. Meek, you referred to trespass

notice being served on Mr. Riley and others, and

I show you Government's Exhibit for Identifica-

tion Number 4 and ask you to please tell His Honor

what this paper is.

A. This is a notice of trespass issued [33]

Mr. Taylor: Don't say what it is. Just state

what it is.

A. It is a notice of trespass.

Q. And to whom was it issued?

A. Louis Riley, Arthur Anderson and George

Gilbertson.

Q. Was it issued by you personally?

A. By myself personally.

Q. And in the course of your duties as a Field

Examiner? A. That's correct.

Q. And was it signed in your presence by

Anderson ?

Mr. Taylor: Just a moment. I'd like to take

a look at that before he goes questioning him

about it, your Honor.

The Court: Very well.
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(Mr. Boyko presented the document to Mr.

Taylor.)

Q. Was it signed in your presence by the per-

sons whom you notified?

A. It was acknowledged as signed and acknowl-

edged as being received in my presence.

Q. And those signatures which appear on the

paper which Mr. Taylor is holding in his hand were

put there by Anderson and Riley in your presence

;

is that correct ? A. That's correct.

Q. Now, did you also serve Mr. Gilbertson with

a copy of this paper I

A. I attempted to, that is, I attempted to serve

him to the extent of getting him to acknowledge it.

Q. Did you hand him a copy?

A. I did, yes. [34]

Q. Did he acknowledge receipt?

A. He did not.

Q. Why did he not acknowledge it, I mean; did

you ask him to do sol

A. I asked him and he refused.

Q. But he was given a copy of it?

A. Yes.

Q. He merely refused to sign it?

A. He refused to sign it and refused to acknowl-

edge it and was rather vehement in his refusal.

Mr. McNealy: If it please your Honor, I would

like to offer this as an exhibit at this time.

The Court : It may be admitted.

The Clerk: Government's Exhibit D.

(The Clerk stamped the document.)
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GOVERNMENT'S EXHIBIT D

United States Department of the Interior

Division of Investigations

You, Louis Riley, Arthur Anderson and George

Gilbertson, are hereby notified that you are occupy-

ing the Buffalo Center Reserve, a U. S. Govern-

ment Reservation in trespass and are liable for

payment as a result of this trespass. Payment

for this trespass is demanded and within sixty (60)

days from the serving of this notice all improve-

ments claimed by you must be removed from the

Reservation. Any improvements which remain

after 12 o'clock noon of the 60th day may become

the property of the United States Government.

/s/ W. H. MEEK,
Field Examiner.

/s/ HAROLD T. JORGENSON,
Witness.

Dated on this, the 12th day of March, 1948, Fair-

banks, Alaska, Highway.

I acknowledge receipt of this notice.

/s/ ARTHUR ANDERSON,

/s/ LOUIS RILEY.

Received in evidence April 1, 1953.
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Q. Now, in the course of serving this notice of

trespass on Anderson and the others, did you take

any statement from them? A. I did.

Q. And was that statement, or was it not, re-

duced to writing?

A. It was reduced to writing, yes.

Q. And was it signed by the persons who gave

the statement in your presence ?

A. It was signed by both parties who gave the

statement.

Q. Now, I will show you Government's Exhibit

for Identification Number 5, and I ask you whether

this is the statement and whether you prepared it

and whether the signatures are on it as stated.

A. That's the original of the statement pre-

pared by me and signed by the parties in [35]

interest.

Q. In your presence ?

A. In my presence, witnessed by me and others.

Q. Now, at the time that you first discovered this

building going on, as you have testified, was that

building completed ? A. It was not.

Q. Could you say how much work had been done

on it or would you care to refer to your records to

refresh your memory.

A. As I recall, the siding was completed, the

roof was in place, the windows were installed, the

electrical wiring had been completed, the doors were

not hung, the sub-flooring was down but the finished

flooring was not there, and the fixtures, of course,

had not been installed. It was probably, we'll say,

one-third completed.
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Q. Now, subsequent to your first examination of

this cite, and subsequent to the date of the notice of

trespass, did you have occasion to revisit the scene

of this building activity?

A. I did, on March 10, 1953.

The Court: I think this is a good time for the

noon recess. Recess until two o'clock.

The Clerk: We have a case set for 1:30, your

Honor.

The Court: This case will be adjourned until

two o'clock but the Court will be in recess until

1:30.

(Court then adjourned at 12:00 noon.)

(At 2:00 p.m. of the same day, August 1st,

1953, court reconvened to continue the trial of

the cause herein, and all those concerned in the

trial who are named on the title page of this

record as being present, were again present in

the courtroom.)

The Court: Are counsel ready to proceed with

the trial of the case of United [36] States vs.

Anderson and Gilbertson?

(Counsel for both sides indicated they were

ready.)

Q. (By Mr. Boyko) : May I have the exhibit

for identification that I gave you before the recess %

It hasn't been offered in evidence yet. It is still for

identification.

(Clerk gave subject document to Mr. Boyko,

who handed it to Mr. Taylor.)
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(Mr. Boyko then requested the last question

and answer read back and the reporter com-

plied with the request.)

Q. I will ask the question again. Mr. Meek, sub-

sequent to serving this notice of trespass to which

you testified, you went back again to the scene of

this occupancy, and if so, what did you find ?

A. If I may refer to my daily reports, I will give

you the exact date on that.

Q. These are your official reports, are they ?

A. They are my copy of the official reports.

Q. That you made at the time ^

A. That's correct, yes. (Witness perused docu-

ments.) I first stopped at the Buffalo Center on

March 10th.

Court : What year ?

Witness : 1948.

Mr. Boyko: And was that the date when the

written notice of trespass was served ?

Witness: No, sir.

Q. (By Mr. Boyko) : Did you give them oral

notice at the time ?

A. Yes, but not written notice. [37]

Q. What was the date of the written notice of

trespass? A. March 12, 1948.

Q. Two dates then, in other words'?

A. That's correct. And on March 13th, 1948, I

again returned to Buffalo Center.

Q. And what, if anything, did you find there?

A. Construction was still in process and I was
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advised that it was the intention of the owners and

operators to operate the place for business as soon

as they could and proceed to operate it as a business

establishment.

Q. Was there any question in your mind

whether or not they had clearly understood that you

had required them to get off this land which they

did not own ? A. No.

Mr. Taylor: Just a moment. I am going to ob-

ject to the question as calling for an opinion.

The Court: Objection sustained.

Q. Did the defendants make any statement to

you as to whether or not they understood the import

of this notice ?

Mr. Taylor: Just a moment. We are going to

object to that. There are two defendants and the

proper foundations has not been laid for the ques-

tion, your Honor.

The Court : Well, I think you should limit it to a

particular defendant at a time.

Mr. Boyko: If your Honor pleases, I will try

to lay a better foundation for the question. [38]

Q. Now, after Mr. Anderson acknowledged re-

ceipt of the notice of trespass, did he indicate to you

in any way whether or not he understood what he

was required to do by this notice ?

Mr. Taylor : Just a moment. Your Honor, I am
going to object. I think the question should refer to

what Mr. Anderson said, not what was indicated.

The Court: Objection overruled.

A. He indicated and said that he understood
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fully the import of the notice and what it meant.

There was no doubt in his mind as far as I could

tell.

Q. And did he understand that he was not to

proceed with further occupancy?

A. That 's correct.

Mr. Taylor: I object to this witness—he can tes-

tify as to what Mr. Anderson said but not his under-

standing as to what somebody else understood.

Mr. Boyko: I will rephrase the question.

The Court: Very well.

Q. Did Mr. Anderson make any statement to you

or say to you that he understood or did not under-

stand ?

Mr. Taylor: Just a minute. Your honor, I am
going to object to that question as certainly leading

and suggestive, suggesting the answer. It is im-

properly phrased.

The Court: Objection overruled.

Q. Did he make any statement to you as to

whether or not he understood that he was required

to get off this land and cease building activity?

A. Mr. Anderson stated to me that he under-

stood the import of the notice and the contents in

the notice that he was in trespass and that he w^as

to cease operations and remove the improvements

from the premises within the stated amount of time.

Q. And did he say that he would do that ?

A. He stated that he would not do that.

Q. Did he state any reasons why he would not

do it?
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A. His reasoning, as I recall it, was that he was

not in a government reservation.

Q. I believe you testified that you showed him a

copy of the order of withdrawal % A. I did.

Q. And still he was not convinced by that; is

that correct? A. That's correct.

Q. Did you have any similar conversation with

Mr. Riley at the time ? A. I did.

Mr. Taylor: Just a moment. We are going to

object to any conversation of Mr. Riley as he is not

a party to the suit.

The Court: Objection sustained.

Q. Did you have a similar conversation with Mr.

Gilbertson at the time ? A. I did.

Q. And what was Mr. Gilbertson 's statement on

the subjects

A. It was comparable in nature to the extent

that he did not believe he was in trespass.

Q. Now, as a matter of fact, to your own knowl-

edge, was or was not this building at the Triangle

Lodge completed by the defendants'?

A. The building was completed by the defend-

ants, yes.

Q. And you are referring to the Triangle Lodge

now? A. That's correct. [40]

Q. And was any other building done on that site

by these defendants besides the Triangle Lodge ?

A. At the 1948 investigation in March of 1948,

they were in the process of erecting the one large

building which is thirty by sixty feet in dimension.

On March 10, 1953, I again investigated the place
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and found that other structures had been erected

adjacent thereto. These structures consisted of a

pump house, a building used as a garage, a small

warehouse, and two bunkhouses, which formed a

cluster in the immediate vicinity, all on the ground

that had previously been cleared.

Mr. McNealy: Before I proceed, your Honor, I

would like to ask that these photographs be marked

for identification. (To the Clerk) : You can mark
them with the same number if it is convenient.

(The Clerk began marking the pictures.)

The Clerk: These are Government's Identifica-

tion 6, Numbers 1 to 4.

Q. Mr. Meek, I show you these pictures, which

are marked for the purpose of identification, and

ask you to tell me by whom they were taken, under

what circumstances, and what they represent.

A. I took these pictures on March 10, 1953, and

they represent the Triangle Lodge and adjacent im-

provements connected with the lodge.

Q. And were these pictures taken within the

course of your regular investigation as a representa-

tive of the United States Department of the In-

terior? A. They were.

(Mr. Boyko took the photographs from the

witness and gave them to Mr. Taylor.)

Mr. Boyko: I think, with your Honor's permis-

sion, I have two more which I believe might be

helpful, and which I would like to have marked for

identification. [41]
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(They were marked by the Clerk.)

The Clerk : Government 's Identification Number

7, land 2. (7-1 and 7-2).

Mr. Taylor: I am going to object to them, your

Honor, as not tending to prove any of the material

issues upon the grounds that on the land as de-

scribed in the complaint they are asking for the va-

cation of certain lands, and I can't see where it

would be material, relevant, or competent.

The Court: May I see the exhibits ? (They were

handed up to the Court.)

Mr. Taylor: And for the further reason that

they were taken in 1953, I believe he stated, and

were not taken at any time mentioned in the com-

plaint, which was made on May the 26th, 1949.

The Court: Objection overruled.

Mr. Boyko: I offer these in evidence, if your

Honor pleases.

The Court : Very well. They may be admitted.

Mr. Taylor : My objection, your Honor, was upon

the grounds that these pictures were taken in 1953,

and not at any time mentioned in the complaint.

The Court: Yes. Objection overruled.

The Clerk: These will be Government's Exhibit

E, four pictures, Government's Identification 6, and

two pictures. Government's Identification 7.

Q. Mr. Meek, referring to the pictures that were

just admitted in evidence as Government's Exhibit

E, are these buildings which are represented in

those pictures located on the land which is described

In the complaint, to your personal knowledge ?
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A. They are.

Q. And they are buildings which have been

erected by the defendants or their employees? [42]

A. They are.

Q. And is the Triangle Lodge, as it is repre-

sented on the picture, the same building that you

found either in progress or completed, at or about

the time of your original investigation ?

A. It is.

Q. Now, I show you these pictures, which are

marked Government's Exhibit 7 for Identification,

and I ask you to state as to these, by whom they

were taken and when, and what they represent.

A. These are a part of the same set of the pre-

vious pictures that are now exhibits that were taken

at the same time, March 10, 1953, at the same loca-

tion, locating in one picture the Triangle Lodge and

adjacent improvements, and in another picture a

sign adjacent to the highway indicating the Tri-

angle Lodge.

Q. Now, this highway that the sign adjoins,

which highway is that ^

A. That is taken from the Richardson Highway

looking toward the Alaska Highway.

(Mr. Boyko handed the pictures to Mr. Tay-

lor.)

Mr. Taylor : Did you develop these pictures, Mr.

Meek'?

Witness: No, sir.

Mr. Boyko: These are negatives, are they not,

Mr. Meek?
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Witness: The negatives were included.

Mr. Boyko: You might examine these and see

if they are the pictures that you took, as you have

testified.

Witness : If I may see the pictures, I can match

them up here.

(They were handed to Mr. Meek by the clerk

and Mr. Meek examined the negatives and com-

pared them with the finished [43] photo-

graphs.)

Witness : I believe those are matched up.

Q. (By Mr. Boyko) : Based upon your own

personal observation of these buildings and your

taking of the pictures, are these fair representations

of the buildings at the period of time that you just

testified to ?

A. I am prepared to offer the negatives

The Court : There has been no such demand.

Mr. Taylor: I haven't demanded them, your

Honor.

The Court: That's what I understood.

Mr. Boyko: In that event I offer the two re-

maining photographs as Government's Exhibit for

Identification Number 7.

Mr. Taylor: Your Honor, I am going to object

to it. No time was stated in his question as to when

they were a true representation of the buildings

there. I think the proper foundation has not been

laid to introduce those photographs.

The Court: Objection overruled.
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Mr. Boyko : I don 't believe your Honor has seen

these yet.

(Photographs were handed up to the bench.)

Q. Mr. Meek, does that represent those buildings

fairly as they existed at the time of your examina-

tion in March, 1953? A. Correct.

Q. And is the Triangle Lodge substantially or

fully the same as it was in March, 1948, after com-

pletion—at any rate, in 1948, after completion ?

A. The initial investigation in March of 1948,

the buildings were not completed then. There was

only one building on the ground at that time. I [44]

have had occasion in the years since to pass by and

notice, and even stop, at Triangle Lodge. The build-

ings as they are at the present time have been added

in these recent years. If I recall correctly, a year

ago in August—that would be August of '51—

I

stopped at Triangle Lodge for lunch, as I remember

it. All of the buildings that are there now were

there then, as I recall.

Q. And do you know what use was being made

of these buildings when you visited them?

A. Yes. The establishment was a restaurant, a

bar, a liquor store, a gas station, a tire service, and,

I believe, additions for overnight stop.

Q. Was there any period in there when you ob-

served any other type of revenue-producing im-

provements on the premises ?

A. I noticed pin-ball machines.

Mr. Taylor: I am going to object to the question.
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I don't believe that is material, relevant, or compe-

tent, as to revenue.

The Court: I sustain the objection.

Q. Mr. Meek, going back to the time of your

original investigation, which you testified was made

in the early part of 1948, prior to that date had you

received any information pertaining to the land

which is the subject of this suit, and if so, what

was it?

Mr. Taylor : Would you restate the question ?

Mr. Boyko: I asked Mr. Meek as to whether,

prior to March, 1948, the date of this investigation,

if he had received any information concerning the

land in controversy here and what that information

was if he did receive it. [45]

Mr. Taylor (To the witness) : Just answer yes

or no. A. Yes.

Q. What was the nature of the information?

Mr. Taylor: I am going to object, your Honor,

unless he states with whom the information was

concerned.

Q. In the course of your duties as a field exam-

iner, did you receive official reports bearing on the

status of the land in question ?

A. I received an official file which required me
to make an investigation. This investigation did not

point directly at Buffalo Center. This investigation

covered the entire Alaska Highway and was based

on numerous reports.

Mr. Taylor: Now, your Honor, we are going to

object to the narrative unless it was directed to Tri-
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angle Lodge. I don't believe it is competent, rele-

vant or material.

The Court : I think it should be restricted to the

particular ground in question.

Q. Did you receive any reports directly bearing

on the Buffalo Center area—the junction of the

highway ?

A. Yes, we received direct reports in that re-

spect.

Q. And what was the substance of the informa-

tion which you received?

A. To the extent

Mr. Taylor: Just a moment. I think the file

would be the best evidence, your Honor.

The Court: Objection sustained.

Q. Mr. Meek, will you tell his Honor what was

the cause for your making the investigation to

which you have testified ? [46]

Mr. Taylor: We object to that, your Honor. I

think the testimony should be confined to what he

did.

The Court: I will sustain the objection.

Q. In your capacity as a Field Examiner for

the Bureau, did you receive any requests or in-

quiries concerning the availability of this land which

is the subject of this controversy prior to your in-

vestigation in March, 1948?

Mr. Taylor: We are going to object to that upon

the grounds, as to who from and when they were

received as too general a question, too much of a

shotgun question.
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Mr. Boyko: If your Honor please, we are at-

tempting to lay a foundation for testimony to the

effect that, far from these defendants being un-

aware of the existence of a reservation, the existence

of that reservation was common knowledge over

months and years prior to this investigation. Numer-

ous inquiries had been made, including inquiries by

these defendants, concerning the availability of this

very desirable triangle at the junction of the high-

way, and the public at large had been advised that

these lands were not then available, and that, as a

result of a few individuals going ahead and oc-

cupying these lands in trespass, notwithstanding

such notoriety, Mr. Meek was then detached to

conduct this investigation.

The Court: Does your question limit that in-

formation to the defendants in this case?

Mr. Boyko: To the extent that the defendants

would have had knowledge, or should have had

knowledge, of the fact that this land was not avail-

able.

The Court : You are depending upon some notice

posted some place; is that if?

Mr. Boyko: Well, the notice that your Honor
refers to would be the land order itself, but I am
also depending upon the official information dis-

seminated [47] by Mr. Meek's office, and other offices

to the public at large in response to any and all

inquiries, including those received from the de-

fendant.

Mr. Taylor: I don't think, your Honor, that



vs. United States of America 79

(Testimony of W. F. Meek)

inquiries by other interested parties is material.

The Court: Well, I think you should be limited

to showing such notice as would be very likely to

come to the attention of the defendants.

Mr. Boyko: Very well, your Honor. I believe

I won't press the point with Mr. Meek, then. Now, at

this point, if Mr. Taylor permits, I would like to

offer in evidence Government's Exhibit for Identi-

fication Number 5, which Mr. Meek identified in

the morning session as a statement which was signed

by Mr. Anderson and Mr. Riley, and which Mr.

Taylor w^anted an opportunity to look at before it

was offered in evidence.

The Court : Very well.

Mr. Taylor: I haven't had a chance to read it

yet, your Honor. It is quite a long document. I

can't read while counsel is going ahead questioning

the witness.

The Court: Submit it to counsel, and we will

stop proceedings while he reads it.

(Whereupon Mr. Boyko gave the document

to Mr. Taylor, who read it.)

Mr. Taylor: No objections.

The Court: It may be admitted.

(It was stamped by the clerk.)

The Clerk : Government 's Exhibit G.

GOVERNMENT'S EXHIBIT G
The following statements given to W. F. Meek,

Field Examiner, Bureau of Land Management at

the District Land Office, Fairbanks, Alaska.
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Q. What are your names'?

A. Arthur H. Anderson and Louis Riley.

Q. Are you gentlemen interested in the con-

struction of a building near the junction of the

Alaska and Richardson Highways ?

A. Yes, we call it the Triangle Lodge.

Q. Who else is interested in this project"?

A. George Gilbertson is also interested in the

project with us.

Q. When did you first become interested in

starting this business!

A. Some time in November, 1947, we talked

about the matter, and agreed among ourselves to

get the deal started. We did not sign any papers

of partnership or incorporation, but merely gave

our word.

Q. When did you think about the project in

terms of its present location?

A. We agreed on the location, if it was to be had,

at the time we mutually agreed to start.

Q. What was your next move in carrying the

project along?

A. We came to the Land Office, that is Ander-

son and Riley. Gilbertson did not come along. We
talked to Steger about the Big Delta location. He
advised us that a reservation existed in this area,

and we consulted maps in attempting to determine

the location of this reservation. We have been

shown maps at the counter of the Land Office today,

but we were unable to identify any of these maps
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as the ones which we consulted on this original trip.

Whatever the map showed, we do remember that

the map did not show these reservation lines. We
merely tried to identify the reservation from the

Public Land Order. In attempting to identify this

reservation, we came to the conclusion that the

reservation line cut across the corner, and did not

go to Jarvis Creek. By corner we mean the junction

of the Alaska and Richardson Highways. We were

also advised by Steger that red signs had been posted

identifying the exterior limits of the reservation.

Q. What did you do next?

A. We then went to Big Delta and sized up

the land. We drove to mile post 1427, and progressed

from there on foot. We saw a post back off the

highway, and walked through the snow to this

post. We assumed that this was the line of the

reservation.

Q. What caused you to believe that this post

marked the reservation?

A. This post was a 4 inch by 5 inch creosoted

post, with markings inscribed in it, set firmly in

the ground.

Q. Where did you go from there?

A.' We then drove back to the ACS Repeator

Station, and found a similar post across the road

from the Station. We,, first assumed that these two

posts identified tlie reservation line, and that the

rg'servation paralleled the Alaska Highway.

A. We then drove back to the ACS Repeator

Station, and found a similar post near to, and on
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the same side of the highway. As both of these

posts were on the right side of the highway, coming

north, and as they were about equal distant from

the road, we thought that this identified a reserva-

tion line. We could look across the road and see

the tank farm, and knowing that the tanks belonged

to the army, we assumed that that was military

reservation. These posts were in a cleared path.

Q. What did you find that indicated to you of

additional lines that controlled your choice of

sights ?

A. From there, assuming that all land along

the west side of the Alcan was military reservation,

we drove beyond the corner toward Fairbanks, and

stopped at the first homesteader, named Knott, I

believe, and asked him if he had any idea of where

the reservation was. He said that it bordered his

homestead on the south. I then asked him if the

land across the highway was reserved, and as far

as he knew, it was army bombing range, and no one

was allowed on it. We then left the homesteader.

Q. Where did you go next?

A. We went to Big Delta Air Base. The first

time we didn't talk to anybody that knew about

the land, and we were referred to Col. Generous.

Two or three days later, we returned, and had a

conference with Col. Generous. He was alone at

the time. He told us that he had no authority, but

he also had no objections to our putting in a place,

providing we permitted no gambling, women or

anything illegitimate. By gambling he mentioned
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there would be no cards or dealers, or we would

be put out of bounds. He did add, in a personal

manner, that he welcomed a good place, as relaxa-

tion was needed for the men in his command. He
also added that he did not like having to travel

40 miles to Shaw just for a meal. He also stated

that he was new at this post and was making no

official commitment for the Army. He then directed

us to the Engineer's Office in order that we de-

termine the extent of the military reservation. We
met, who we recall. Major Venetia. He said he

was glad that we were contemplating putting in

a place at the junction, as such a place was

needed. Then he got out the maps. We identified

the tanks, and assumed they were on a military

reservation. We asked him how far we should build

from the reservation line, and he told us that he

did not know where the reservation line was, and

refeiTed us to Ladd Field.

Q. Did you then go to Ladd Field?

A. Anderson and Gilbertson then went to Ladd

Field, and contacted Lt. John Jackson of the Legal

Department. Jackson checked the military reserva-

tion, the ACS Repeater Station Reservation, and

called the Alaska Road Commission to determine

whether or not the corner was in any reservation.

He told us that to his knowledge, the land at the

corner was not included in any reservation. He also

acted in an unofficial capacity.

Q. What did you do next?

A. As we understood from some unknown source
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that the reservation on the Alcan Highway extended

200 feet on either side, I, Anderson, went to see

Frank Nash of the Alaska Road Commission. He
told me absolutely that the reservation extended

300 feet on either side of the Alcan Highway.

Q. What did you do next ?

A. Prior to this time, we had sent a cat down

to clear off a strip for building purposes. We cleared

off a strip, but when it was learned that we had to

be 300 feet from the center line, I, Riley, went down

and measured with a steel tape. As a result, we had

to hire another cat to come down to do additional

clearing, as we then had to plan the building a little

further down the Richardson Highway. This clear-

ing cost us $500 all told.

Q. Then what did you do next ^

A. I, Riley, and my wife, then went to the

junction, and set up camp in one ARC unoccupied

cabin, with the permission of Frank Nash. I brought

a carpenter with me, and we started construction on

February 12, 1948. We are erecting a building 60

feet by 30 feet, outside measurement, of cedar log

siding on the outside, aluminum roofing, and celo-

tex and plywood interior. The siding costs $250.00

per thousand b.f., and we have invested, to date,

approximately $9,000. We have the electricity in, but

not the plumbing; the exterior is finished, but not

oiled, the windows are in, the building is roofed, and

we are ready to complete the interior. We contem-

plated opening for business in about the middle of
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April. We intended to put in a filling station, serve

meals, have a liquor license (we have licenses for

both store and bar) and planned in the future to

have accommodations for overnight guests.

Q. I noticed that you had posted a notice of

claiming a certain portion of land which include

your improvements. What further action did you

take in this matter?

A. I, Anderson, staked off five acres and filed

notice in the U. S. Commissioner's Office, Fairbanks,

of my claim on this land as a business site.

Q. What are the dimensions of your claim?

A. We went down the road about 600 feet, and

came back to the Alcan Reservation line, and then

back to the point of beginning, in a triangular

manner.

Q. (By Jorgenson) : At any time during your

inquiry and construction period, were you made

aware of the fact that you were in trespass on the

reservation ?

A. We were never aware of trespass until we

were advised by you people.

Q. (By Jorgenson) : What are your separate

businesses ?

A. Riley : The last business I had, which started

July 9, 1946, was a roadhouse, which I built in

Ruby. I sold it last June. Anderson: I operate

the Pioneer Bar for Gilbertson. Prior to that, I

was a partner with Fred Allison in the Richardson

Roadhouse.
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Q. (By Jorgenson) : I gathered from your con-

versation, that you made further trips to the Land

Office. Did you read Public Land Order 386, describ-

ing the reservation at the junction?

A. It was read to us on the first trip. When I,

Anderson, made further trips to the Land Office,

I referred to it.

Q. (By Weiler) : Was there ever a question

directed at the District Land Office, as to the status

of this specific piece of land lying within the tri-

angle created by the junction of the two highways ?

A. On our first trip, we asked about this piece

of land because we had our idea of putting our

business in there.

Q. What was the answer?

A. That is when we got out the Public Land

Order, and we knew that the reservation was not

square, and I, Riley, figured that it cut across the

point of this triangle, and it angled down the left

hand side of the Alaska Highway, going south. I

based my conclusions where the reservation was,

from the military tank farm which I anticipated,

could not be on anything but a military reservation.

Q. (By Weiler) : What do you mean by not

square ?

A. Apparently I had the dimensions of the

reservation wrong, but I took it to be that the

reservation layed crosswise to the road, as there

was not any map, blueprint or picture of the reser-

vation in the Land Office at that time. Across from
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mile post 1427, as I, Riley, remember, stand the

CAA towers. I assumed that these towers were

in the military reservation, and that the Land Office

reserve would then be on the opposite side of the

road. Anderson: That is what led us to the Army.

Q. (By Weiler) : If your first visit was the only

one which made reference to the specific triangle

at the junction of the highways, what was the pur-

pose of the subsequent visits'?

A. Anderson : In the triangle, we found a plain

stake, not quite four inches square. This stake is

lettered. I came to the Land Office to find out what

that stake meant.

Q. (By Weiler) : What were you told about

that stake?

A. Steger told me that he did not know what the

stake meant, but not to get inside of any stakes.

Weiler told me that he could not give any informa-

tion in regard to stakes unless he knew what the

markings were, in order to properly identify.

Q. Did you ever get any encouraging or positive

information from the District Land Office that

would lead you to believe the land was definitely

open to settlement? A. No.

Q. Did you receive encouragement from any

source regarding settling on this land?

A. From all of the military, and from Frank

Nash, we received encouragement to settle on this

land.
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Q. (By Jorgenson) : Did any one at Big Delta

ever discuss the reservation problem with you, or

tell you that you were on a reservation?

A. No.

Q. Do you have anything to add to this state-

ment?

A. Yes. We three feel that we have operated in

good faith, we exhausted all of our resources in

attempting to determine the legality of our claim,

and we know that we would not have invested time

and money in this enterprise if we had not known

in our own minds that we were proceeding in a

legal manner, conforming with all the rules and

regulations that were available to us at this time.

The people at the Repeator Station, the CAA, the

Road Commission, the army post, and all of the

people down there, have told us that they want

to see us start up. From the surrounding country,

we already have 25 reservations for opening night.

There are no tourist facilities at this location. The

only place down the Alaska Highway for service is

Tok Junction. The Canadians list Big Delta as hav-

ing accommodations for tourists, as well as gas and

oil. As it is, there are none. Tok Junction is over

100 miles away. We believe that it would be a big

asset to the Alaska Highway, and a help to the

tourists to have accommodations at Big Delta

Junction.

Q. Have you read these five pages of questions

and answers? A. Yes.

Q. Do you swear that the answers to these
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questions are true to the best of your knowledge?

A. Yes.

Q. Do you sign each of these five pages of your

own free will? A. Yes.

/s/ LOUIS RILEY,

/s/ ARTHUR ANDERSON.

Subscribed and sworn to before me this 12th day

of March, 1948.

/s/ W. F. MEEK,
Field Examiner.

/s/ FRED J. WEILER,
Witness.

/s/ HAROLD T. JORGENSON,
Witness.

Received in evidence April 1, 1953.

Q. (By Mr. Boyko) : Mr. Meek, in the course

of your investigation, did you familiarize yourself

with all the files and records pertaining to the tres-

pass of these [48] defendants on the land described

in the complaint that are available to the Bureau ?

A. Yes, I did.

Q. Based upon that examination, and your own

personal knowledge, can you state whether or not

these defendants have made any attempt to date to
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have a lease or a patent issued to them under the

public land laws for this land?

A. No attempt has been made.

Q. Has any lease or patent been issued to them,

in fact? A. No.

Q. Do you know from your examination of the

records whether or not these defendants have filed

the notice of location required by the Act of April

10th, 1950? A. They have not.

Mr. Taylor: Just a moment. I am going to ob-

ject to the question and move the answer be stricken

because the Act of 1950, your Honor, would not be

applicable to this case, as the defendant had entered

upon the land prior to that time.

Mr. Boyko: If your Honor pleases, I have a

copy of the act somewhere here and the Act pro-

vides that any person claiming public land at the

date of its enactment is required to file a notice of

location either within ninety days from the date of

entry or the date of the statute, whichever is later.

Now, regardless of when they went on this land,

the statute requires them, within ninety days from

its enactment, to file this notice even though they

have been on there prior to the date of enactment

of the statute, and I [49] understand from Mr.

Meek's testimony that they have not complied with

that. I am going to attempt to find the statute. I

believe I gave a copy of this to Mr. McNealy. (Mr.

Boyko searched through papers.) Here it is. Did

you wish to see it first, Mr. Taylor ?
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(Mr. Boyko handed subject document to Mr.

Taylor, who read it. Mr. Taylor returned the

document to Mr. Boyko.)

Mr. Boyko: Does your Honor wish to see it?

The Court: Yes, please.

Mr. Boyko (Handing it to the Court) : The first

sheet is the statute and the second are the regula-

tions issued under it.

(The Court perused the document.)

The Court: You are renewing your offer?

Mr. Boyko: Well, I wasn't offering this in evi-

dence. If you Honor wishes, I will. It is a statute.

The Court: I think it is not evidence. We will

take judicial notice of it.

Mr. Boyko: Mr. Meek's testimony if Mr. Taylor

will check with me, was, I believe, that the de-

fendants did not comply with the terms of this

statute as far as these lands are concerned; is that

correct, Mr. Meek?

Mr. Meek: That's correct.

Q. (By Mr. Boyko) : Now, Mr. Meek, you also

testified, I believe—I withdraw that. Do you know

of your own personal knowledge and from an exami-

nation of the records referred to before, whether

or not these defendants were ever given an oppor-

tunity to acquire lands at or near the junction of

the highways legally under the public land law?

A. They were. [50]

Q. And did they at any time avail themselves of

that opportunity? A. No.
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The Court: When was such an offer made to

them?

The Witness: In writing by the Regional Ad-

ministrator, registered mail with return receipt re-

quested.

The Court : What was the date ?

The Witness : I am sorry. I am not aware of the

date. Mr. Boyko can supply you with the affidavits,

I think.

The Court: Very well.

Mr. Boyko: If your Honor please, the originals

of these letters would be in the hands of the de-

fendants. We have return receipts which were

signed by them or in their behalf, and the copies of

those letters, and if Mr. Taylor would be agreeable

to accept those I would be glad to have them in

evidence, if your Honor thinks it's material.

Mr. Taylor: I have no objection to copies if I

could take a look at them first.

(Mr. Boyko handed some papers to Mr.

Taylor.)

Mr. Boyko : Here. This is one addressed to Mr.

Gilbertson and the other one is addressed to Mr.

Anderson. Here are the registered receipts and

the return receipts.

Q. (By Mr. Boyko) : Now, do you know of

your own knowledge, Mr. Meek, whether, prior to

the time that this specific opportunity was given to

these defendants to acquire land in that neighbor-

hood, whether lands in that same area were offered
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to the public at large by regular publication pro-

cedure, and if [51] so, approximately when that

would have been ?

A. Yes, they were lands in the immediate

vicinity which were offered to the public, as I

remember, with wide publicity, not only from the

standpoint of the official notice being posted on the

bulletin board of the Land Office, but also newspaper

publicity, news stories.

Q. Did these defendants make any effort to

qualify for these lands? A. They did not.

Mr. Boyko: I offer at this point these letters,

identical copies of letters addressed to each of these

defendants, and the signed and returned receipts, in

evidence.

The Court : May I see one of those ?

Mr. Boyko : Yes, sir. They are both identical in

tenor.

Mr. Taylor: I am going to object to them, your

Honor.

The Court : Very well.

Mr. Boyko: I would like to formalize my offer

at this time, your Honor. I repeat my offer of these

letters.

Mr. Taylor: I'd like to see those.

(Mr. Boyko took them from the Court and

handed them to Mr, Taylor.)

(Mr. Taylor read subject letters.)

Mr. Taylor: If the Court please, I am going to

object to these exhibits upon the grounds that the
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receipt is not signed by either one of the defendants.

The receipt is signed by somebody by the name of

Kendall and he was the clerk of the Pioneer Hotel,

and at the time that these were addressed, Mr.

Gilbertson and Mr. Anderson had been very seri-

ously injured, and I don't think that the mere fact

of a signed receipt signed by a clerk of a hotel

would be any proof [52] of them receiving the

letters.

Mr. Boyko: If your Honor please, I won't press

the offer. I thought that Mr. Taylor might be will-

ing to agree to their acceptance into evidence.

The Court : You wish to withdraw it then %

Mr. Boyko : I will withdraw it.

The Court: Very well.

Mr. Boyko: I would hope that a future date, if

and when these defendants do appear, that they

might be asked to produce the originals, if indeed

they are in their possession.

Q. Mr. Meek, are you familiar with the regula-

tions and practice of the Government with respect

to disposition of improvements, permanent im-

provements erected on public lands in trespass ?

A. I am.

Q. And what are these regulations'?

Mr. Taylor : Just a moment. Your Honor, I am
going to object. The regulations speak for them-

selves.

Mr. Boyko : I will withdraw that, if your Honor

please.

Q. Mr. Meek, you testified before that your
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duties included appraisal and evaluation of public

lands for disposal. A. That's connect.

Q. Now, does that include an appraisal of the

rental value of properties leased by the Govern-

ment for business purposes'? A. It does.

Q. Will you state to the Court the criteria which

you apply in establishing a fair rental for business

property leased by the Government to the [53]

public? A. (Witness hesitated.)

Q. If you wish, I will show you a lease form to

refresh your recollection.

A. I know the formula. The formula for rental

of a commercial establishment is based on the gross

revenue of the establishment. The formula includes

a charge of one per cent for the first five thousand

dollars, one-half of one per cent for the next ten

thousand, or that amount between five and fifteen

thousand, and one-fourth of one per cent for all that

over fifteen thousand. This of course is on an an-

nual basis.

Q. And is it the standard practice of the Bureau

to uniformly make that type of charge on property

leased for business purposes'?

A. I have operated under that practice for over

ten years.

Q. Now, in the course of your investigation, did

you check data and information which would permit

you to make a statement concerning the volume of

the business carried on by these defendants on the

premises which you testified they erected on this

land?
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Mr. Taylor : Just answer yes or no.

A. I did.

Q. And based upon these data which you re-

ceived, what do you believe would be a fair rental

value of this property if it would be leased by the

Government ?

Mr. Taylor: We object, your Honor, to the

question upon the grounds that it is incompetent,

irrelevant and immaterial, has no bearing upon the

issues in the case and before the Court. As the

Government has alleged that the damage was five

hundred dollars, I think that they are bound by their

own allegation of damages. If they proved five

hundred dollars damages, why, [54] that's as much

as they can collect, your Honor.

Mr. Boyko : If your Honor please

Mr. Taylor: If they can't have a trespass and

then say there's a rental value on it.

Mr. Boyko : If your Honor please, in this action

the reasonable rental value of the property is re-

coverable by the plaintiff if judgment is granted.

First of all, it is encumbent upon us to prove even

the five hundred dollar damages which are alleged

in the complaint. Secondly, the complaint, as your

Honor knows, was filed in 1948, and, due to circum-

stances beyond the control of the plaintiff, this case

has not been heard until today, and of course, dam-

ages are accruing in the meantime, and if a de-

termination is made in favor of the plaintiff, I

believe that we would then be prepared to request



vs. United States of America 97

(Testimony of W. F. Meek.)

an amendent of the damage clause to conform to

tlie evidence.

The Court: Do the answers deny that allegation

as to five hundred dollar damage ?

Mr. Boyko : I believe they do, your Honor. (Mr.

Boyko began examining papers at counsels' table.)

Yes, in paragraph two, your Honor, of the answer,

it is stated that this defendant denies specifically

that the plaintiff is entitled to the immediate pos-

session of the land, denies that he and George

Gilbertson since the 15th were holding the land, and

denies that the plaintiff has been damaged in the

sum of five hundred dollars or any other sum what-

soever.

The Court: Well, I think your pleadings limit

you, and of course you can show the five hundred

dollars because it is denied in that particular plead-

ing.

Mr. Boyko: If your Honor please, with the

Court's permission I will offer whatever showing I

can as to the actual damages and then, of course,

if your [55] Honor wishes to limit us in the re-

covery, of course that is entirely up to the Court,

but I feel that we should show what the actual figure

is, and then make an offer of an amendment.

The Court : Our procedure is that you are bound

by your pleadings, and then if you want to put in

evidence that is contrary, you have to amend ahead

of time, and then conform your evidence to the

pleadings.

Mr. Boyko: All right. Thank you, your Honor.
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Q. Mr. Meek, based upon your estimate, or

rather, your determination, of the rental value of

this property during the period

The Court: You mean what someone would pay

the United States for the use of the property"?

Mr. Boyko : Yes, your Honor, and I believe Mr.

Meek testified that there is a standard rate which

applies to all such property which is uniformly

charged.

The Court: It is a little ambiguous, as I see it.

If you will make it clearer who the lessor is to

be

Mr. Boykb : Surely.

Q. Mr. Meek, based upon the standard that you

have testified to, what is the amount of fair and

lawful rental which the United States would be

entitled to receive under its practice and procedure

for the rental of this property which is the subject

of this controversy ?

Mr. Taylor: Just a moment, Mr. Meek. I am
going to object to the question upon the grounds

that it calls for a conclusion of the witness. The

question is not broad enough. I think it should be

limited to a business that is built along an un-

inhabited highway. The cost of building and the

cost of [56] construction, and also taking into con-

sideration the improvements of the land

Mr. Boyko : If your Honor please, Mr. Meek has

already testified that the formula applies uniformly,

regardless of the amount of improvements, and is

based upon a percentage of the gross receipts, and.
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moreover, as far as calling for a conclusion, I am
offering Mr. Meek as an expert on the question and

he is entitled to make conclusions if he is qualified.

The Court : Objection overruled.

Q. What is your determination of the annual

fair rental value of this property?

A. I estimated that the over-all rental from the

time the Triangle Lodge was open for business

Mr. Taylor: Just a moment, your Honor, I am
going to object to that estimate. He says that the

method is based upon taking into consideration the

gross revenues, and I think that if they are going

to proceed along this line, that the gross revenues

during the year Mr. Anderson and Mr. Gilbertson

occupied this land, that is the criteria by which he

should establish the rental value of it, and I also

believe, your Honor, that the fact that this place

was put out in a wilderness along the highway

where there was nobody living at the time should

also be taken into consideration. I think that the

value, your Honor, would be as to what the rental

would be for like land in the locality in which the

Triangle Lodge is located, what they would rent

some other land there for, two and a half an acre,

or a dollar an acre. I know the Territory rents

land along the highway for twenty dollars for forty

acres closer to Fairbanks; I don't think that could

be taken as a criteria; I think—I don't think you

could base it on the amount of business unless [57]

they show what the amount of business is.

The Court: Objection overruled.



100 Arthur Anderson, et al.,

(Testimony of W. F. Meek.)

Mr. Taylor : Can we have a recess, your Honor ?

The Court : Let him answer first.

A. I estimate that the Government is entitled

to a little over sixteen hundred dollars for the entire

period from the time they commenced operations to

date.

Mr. Boyko: Does your Honor wish to recess

now?

The Court: Yes. We will take a recess until

twelve minutes after three.

(Court then recessed at 3 :02 p.m., and at 3 :12

p.m. of the same day, court reconvened, with

all parties concerned in the trial herein again

present in the courtroom. Mr. Meek again took

the stand as a witness.)

Mr. Boyko: I believe, your Honor, I have no

further questions of this witness at this time.

The Court : Very well.

Cross-Examination

By Mr. Taylor

:

Q. Mr. Meek, I believe that in response to ques-

tions put to you by counsel for the plaintiff, you

stated that you made an examination of the area,

the junction of the Richardson Highway and the

Alaska Highway, on March 10th, 1948"?

A. That's correct.

Q. Now, at the time that you made your inspec-

tion of that particular area, did you have with you

a map which showed the area described in With-
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drawal Order Number 386? A. I did. [58]

Q. An official map?
A. Yes. I had two official maps.

Q. Were those the maps that were introduced in

evidence in this case?

A. No, sir. Those are plats made later. I did

not have those.

Q. Isn't it a fact, Mr. Meek, that there was no

public survey of the lands in the area in which the

Triangle Lodge is located?

A. There were no surveys by the Bureau of

Land Management. There were other public sur-

veys, yes, but not by the Bureau of Land Manage-

ment. This was a geological survey by the Bureau

of Public Roads.

Q. Do you know whether or not at that time the

exterior boundaries of the land described in Execu-

tive Order Number 386 had been established?

A. Will you repeat

Q. I said, at the time that you went on there, do

you knoAv whether or not the corners in the bound-

aries of the land described in Executive Order

Number 386 had been established?

A. The monument on which the Buffalo Center

reserve was established. That was Milepost 1427.

Q. And how far is that from the Triangle

Lodge ?

A. A little over one and a half miles southeast

down the Alaska Highway.

Q. And then what means did you take to estab-

lish whether or not the Triangle Lodge was within
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the area described in Executive Order Number 386 ?

A. By reading the public land order which de-

scribed the reservation, which permitted me to start

at a known point, Milepost 1427, and follow it out.

Q. How did you do that % How did you follow it '?

A. I followed down—if I remember correctly,

it's from this particular [59] milepost, eighty chains

south; thence—I don't remember the number of

chains west—to the Delta River; thence approxi-

mately four miles up the Delta River on the right

limit; thence easterly a distance I don't remember,

I'd have to look up the public land order to recall

that ; thence south to the point of beginning.

Q. And did you run a line—Did you have an

instrument to run a line and chain it?

A. I had a compass and a steel tape, yes, sir.

Q. And had the boundaries been marked when

they were laid out?

A. They had not been marked. The boundaries

had not been marked.

Q. So you laid that out, and by a compass and a

steel tape

A. I don't wish to mislead you. I did this on

the ground. I staii;ed at Milepost 1427 and laid it

out south, and laid it out west to the river by

walking, then as far back as opposite the location

of the Triangle Lodge at Buffalo Center, which

was approximately one-half—less than one-half

—

the distance of the reservation as it lies in a north

and south direction. You see, there are about eight

square miles in that, or a little over, and I had laid
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it out sufficiently to satisfy myself that the Triangle

Lodge was located approximately in the center of

this reservation.

Q. How far south of the Triangle Lodge would

be the southerly boundary of the reservation ?

A. Approximately a mile and a quarter.

Q. And about how far north would the northerly

boundary be? A. A little over two miles. [60]

Q. And how far would the westerly boundary be ?

A. A little over a quarter of a mile.

Mr. Boyko: That's the river, is it not?

The Witness: The westerly boundary is the

river, yes.

Q. And your easterly boundary would be how

far from the Triangle Lodge ?

A. Over a mile and a half.

Q. Now, at the time that you ascertained that the

Triangle Lodge was within the area described in

Executive Order Number 386, did you at the same

time ascertain that the buildings that you had

noticed on the property were in the right-of-way

area ? A. I did. A portion.

Q. A portion of the buildings?

A. That's correct.

Q. Did you testify that there was one small

building that was off the right-of-way ?

A. No, I didn't testify that.

Q. I believe that was Mr. Toland's testimony,

then? A. That's correct.

Q. And was that same small building located

there when you made your investigation?
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A. No, it was not. There was only one building

at the time of my investigation and that is the main

building known as the Triangle Lodge. I might add

that I measured with a steel tape from the center-

line of the Alaska Highway, and that I found one

corner of the building approximately seven feet in-

side the highway reserve of six hundred feet, which

is three [61] hundred feet from the centerline. In

other words, I measured approximately two hun-

dred and thirty-nine feet to the closer corner of

the building, the main Lodge building.

Q. So I take it then, Mr. Meek, from your an-

swer, that there were seven feet of this land de-

scribed in the plaintiff's complaint which was

occupied by the defendants?

A. That is not right. Approximately seven feet

of the main building was in the Alaska Highway

reserve, and the remainder of the building was

w^esterly from the Alaska. Highway reserve, ap-

proaching the Richardson Highway, which at that

time was only sixty-six feet in width.

Q. And when did they make it a hundred and

fifty feet?

A. Public Land Order 601. I have the date

right here.

O. When was that promulgated ?

A. August 10, 1949.

Q. That was after Mr. Anderson went on the

land? A. That's correct, yes.

Q. So, prior to that he would be on the public

domain ?
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A. He would be in the Buffalo Center reserve

included in Public Land Order 386 which encom-

passed the Alaska Highway, and reserved the Rich-

ardson Highway as well.

Q. Then in August of 1949 the main building was

in the Richardson Highway right-of-way?

A. In August of 1949 after the Public Land

Order 601 took effect, it was primarily in the Rich-

ardson Highway reserve, that was Public Land

Order 601.

Q. Who asked jurisdiction of the highway, Mr.

Meek?

A. The Alaska Road Commission. [62]

Q. So then, shortly after this case was filed, and

before trial by action of the plaintiff, the main

building then was placed in the Richardson High-

way right-of-way?

A. Mr. Taylor, I am not aware of the dates the

action was filed, but I am aware of the trespass as

it occurred at the time of the investigation, which

put it in the Buffalo Center reserve completely, the

Buffalo Center reserve encompassing not only the

Alaska Highway reserve, in other words, a reserve

on a reserve, but also over near to the Richardson

Highway, which was not at that time a three-

hundred foot reserve.

Q. But in '49 you did make it a three-hundred

foot reserve, did you not?

A. It was made by the Government a three-

hundred foot reserve; that's correct, so another re-

serve was put upon a reserve.
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Q. So then, at all times since 1949, this build-

ing—these buildings have been in the highway right-

of-way, both the Richardson and the Alaska

right-of-way ?

A. They have been in the Alaska, the Richard-

son, and the Buffalo Center reserve, all three.

Q. But so far as occupying this land in question

here, Mr. Meek, which the Government has sought

to recover, or eject these people from, were all these

buildings in this particular area?

A. They were all in that particular area. All the

buildings were in the Buffalo Center reserve, with

the boundaries quite a ways distant.

Q. Have you seen the description in the com-

plaint, Mr. Meek*? A. I have, yes, sir.

Q. And you know that it is where the Richard-

son Highway comes to the junction [63] with the

Alaska Highway? It comes to a point, a triangle,

does it not ? A. It does, yes.

Q. And that on the map which is introduced in

evidence here, one of these buildings lies in the

Richardson Highway right-of-way, does it not, ac-

cording to your own evidence?

A. I have to refer to it. I'd be glad to look at

it. I have to refer to it.

Q. How about this blow-up here. This would be

it. (Mr. Taylor handed it to the witness.)

A. The present reserve for the Richardson High-

way.

Q. And this other dotted line to the right then,

would be ? A. The Alaska Highway reserve.
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Q. And then, calling your attention to the large

building which is outlined on Plaintiff's Exhibit A,

it lies then in the Richardson Highway right-of-

way?

A. It's included in that right-of-way as it exists

now.

Q. And then on the building that is located to

the right of that is located on the right-of-way of

the Alaska Highway, is it not?

A. Yes. The Alaska Highway reserve.

Q. And then the building which lies, I believe,

south of the main building, is also in the Richardson

Highway reserve?

A. The present Richardson Highway reserve, not

the past.

Q. So that will now lie in an area that is under

the jurisdiction of the Alaska Road Commission?

A. The Alaska Road Commission has jurisdic-

tion over its right-of-ways.

Q. Mr. Meek, did you ever examine the record in

the office of the United States [64] Commissioner at

Fairbanks, Alaska? A. I did.

Q. And would you state whether or not as a

result of that search or examination, that you found

that a location notice had been filed by Mr. Ander-

son? A. I did, yes.

Q. And do you remember the date of the filing of

that location?

A. I'm sorry. I don't remember it.

Q. Well, I will just ask you to take a look at

that for the purpose of refreshing your memory
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and state approximately if that is approximately

the date.

A. I believe that is correct, Mr. Taylor. January

21st, 1948.

Q. And then I believe you stated you went

through the Triangle Lodge about March the 10th

of the same year, 1948 ? A. Correct.

Q. Now, when you went there, did you ascertain

the boundary lines of the Richardson Highway,

measure off how far they were from the highway ?

A. Yes, I did.

Q. And how far were they at that time?

A. We 'd have to refer to my file.

Q. Approximately, to the best of your knowl-

edge?

A. It isn't introduced in evidence yet

Mr. Boyko: I will get it for you. You wanted

the report?

The Witness: Yes. (Mr. Boyko handed docu-

ment to witness.) A hundred and ten feet from

the centerline of the Richardson Highway.

Q. And did you measure it to find out how far

you were from the center line [65] of the Alaska

Highway ?

A. Yes. Two hundred and ninety-three feet.

Q. Now, you know the regulations, I believe,

from your own testimony, to secure lands to make

application to the Land Office to secure a tract

such as that? A. That's correct.

Q. Well, what was the method formerly pur-
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sued for a person going upon the public domain to

secure a piece of property?

A. I don't want to be confused there—Are you

referring to the regulation as it now stands on

location notice in the Land Office ?

Q. Prior to that present regulation.

A. Your question again, please.

Q. Do you know what was the method by which

a person expressed his intention to locate upon lands

in the public domain?

A. The common method was to file in the Com-

missioner's Office such as was done there.

Q. That's something that Mr. Anderson did. I'd

like to have this marked for identification. (It was

marked by the Clerk.)

The Clerk: Defendants' Identification A.

Q. Now, if you will look at that, Mr. Meek, and

state what that identification. Defendant's Identifi-

cation A, is.

A. That's a location notice filed by Arthur

Anderson in the Commissioner's Office.

Q. And you saw the original and the file in the

office? A. I did, yes. [66]

Mr. Taylor: I would like to introduce that in

evidence, your Honor, as a copy of the original, if

there are no objections from Mr. McNealy or Mr.

Boyko.

(Mr. Taylor handed the document to Messrs.

McNealy and Boyko.)

Mr. Boyko: We have no objection, your Honor.
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The Court : It may be admitted.

(The document was stamped by the Clerk.)

The Clerk: Defendant's Exhibit Number 1.

DEFENDANT'S EXHIBIT No. 1

106,904

Notice of Staking and Use of 5 Acre Headquarters

and Business Site With Description Thereof

I, Arthur Anderson, Being of Legal age, and a

Veteran of World Wars One and Two, Has staked

and does occupy the following Described public

land for the purpose of a Headquarters and Busi-

ness location persuant to Statuary Authority;

4.9 Acres Located within the Fourth Judicial

Division South of the Junction of the Alcan and

Richardson Highways in the Territory of Alaska,

Described by metes and Bounds as follows

;

Stake Number 1 on the south side of the junction

point of the Alcan and Richardson Highways, Run-

ning south along the rightaway line of the Richard-

son Highway for 650' to Stake Number 2, thence

675' East to Stake Number 3 on the west rightaway

line of the Alcan Highw^ay, thence along said right-

away line on the Southwest side of said Alcan

Highway to the Point of beginning. Stake Number
One. Containing 4.9 Acres more or less.

Improvements are erected on Said sight and are

the property of the undersigned who is occupying

said property as a headquarters and Business Loca-

tion.
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Given under my hand and seal this 13th day of

January 1948.

/s/ ARTHUR ANDERSON.

Witnesses

:

LOUIS RILEY,

DON GILBERTSON.

Filed for Record: January 21, 1948, at 15 min.

Past 4 P.M.

EVERETT E. SMITH,
Recorder,

By MARIE D. GORMAN,
Deputy.

Received in evidence April 1, 1953.

Mr. Taylor: We will waive reading this at the

present time, your Honor.

(Mr. Taylor handed the document to the

Court.)

Q. Now, Mr. Meek, would you state, to the best

of your knowledge, if the land described in that

location notice which is Defendant's Exhibit A is

approximately the same land that is described in

Plaintiff's Exhibit

The Witness : May I read the document ?

(The Clerk took the document from the Court

and handed it to the witness.)
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Mr. Boyko: I think, j^our Honor, we could

probably save time by admitting that it is substan-

tially the same. I don't think it is material.

The Court : Not only that, it is part of the plead-

ings.

The Witness: It appears approximately the

same.

Q. Now, Mr. Meek, in regard to a notice that

you served upon, I believe it was Mr. Riley, and

that is marked Government's Exhibit D, I see it

states in there that the demand was made for pay-

ment of the trespass. What amount did you demand,

Mr. Meek? A. Twenty dollars.

Q. That was after the buildings were up?

A. No, sir. They were not completed. [67]

Q. They were not completed?

A. They were not in business, not running.

Q. Did you write this letter? A. Yes, sir.

Q. Where were you when you wrote the letter?

A. In the Pioneer Hotel.

Q. And was that mailed to

A. No, that was in person.

Q. Oh, you handed it to them in person?

A. Yes.

Q. Now, you testified to certain conversations

with Mr. Anderson which you assumed had a par-

ticular meaning. That was in regard to his being a

trespasser. Now, you said he purported to mean

such and such a thing. Now, could you state in the

language of the defendant Anderson, to the best of

your ability, what was said by Mr. Anderson that
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caused you to assume that he meant certain things ?

Mr. Boyko : I am not sure, if your Honor please,

that I understand that question.

The Witness: I don't either.

The Court: Objection sustained.

Q. Well, I will call your attention to some testi-

mony that you said that Mr. Anderson told you that

he was in trespass and that he was a trespasser

and that he was not going to move, or how would

you assimie that he intended that?

A. I think I understand you better now. I

charged Mr. Anderson, Mr. Gilbertson, [68] and Mr.

Riley at that time with trespass. All three declared

that they felt they were not in trespass because they

were not in the Buffalo Center reserve. They felt

it was located at some different place.

Q. So then they were there under a mistake of

fact, were they not?

A. That is your conclusion. I don't know why

they were on there. I felt they were on there in

trespass because it appeared so apparent to me. It

was so evident where the Buffalo Center reserve was

located. I felt it was quite apparent to the entire

public, although they insisted they were not in tres-

pass.

Q. Did the army ever have a reserve there?

A. Not to my knowledge. The army reserve is

southerly. There is an army reserve southerly from

this particular reserve, but not at that location.

Q. Is that where some oil tanks are ?

A. No, sir.
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Q. Are they on the public domain ?

A. They are on the Buffalo Center reserve.

Q. Were they in trespass?

A. It is difficult to charge another government

agency with trespass, Mr. Taylor.

Q. Now, we have here Plaintiff's Exhibit G.

Could you state where and under what circum-

stances Plaintiff's Exhibit G was extracted from the

defendants ?

A. That 's a statement that was taken by my own

typewriting in the Land Office in the Federal Build-

ing here at Fairbanks.

Q. When?
A. On the 12th day of March, 1948. [69]

Q. And who was present at the time?

A. Mr. Anderson, Mr. Riley, Mr. Wieler, and

our former Chief of the Division of Land Manage-

ment, Jorgenson. Mr. Spieger I believe, was also

present at that time.

Q. Would you explain why one paragraph was

obliterated ?

A. I imagine I got off the track there and was

getting the wrong information from them, but as I

was putting it down in a wrongful manner I crossed

it out and backed up and started again on the fol-

lowing page. As I say, I was doing the typewriting

on this thing and asking the questions, and attempt-

ing to put down verbatim the replies, the responses,

and you will note there that each page was signed

by Mr. Anderson and Mr. Riley, after they had

read them, in order that we might be correct. It
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may have been that the part scratched out was taken

out of the machine and read by them; I am not

certain.

Q. Would you assume from the answers that Mr.

Anderson and Mr. Gilbertson gave you that they

had made a considerable search to find the boundary

line ? A. Mr. Gilbertson was not in on this.

Q. I mean Mr. Riley.

A. They had made a considerable search, but it

appeared to me that they had made the bulk of this

search in the wrong direction. They had not made

sufficient search, or had not satisfied themselves

thoroughly at the Land Office, but they had gone to

the military and the Road Commission and the

A.C.S., and other places which have no bearing on

public land matters when one goes to seek public

land. [70]

Q. But they did state that they came to the

Land Office 1 A. That's correct.

Q. By reason of the tanks being on the triangle,

they also went to the Army to ascertain where the

boundary was, didn't they?

A. Yes, I went with them to the military myself.

Q. And then they also went to the Road Com-

mission and Mr. Nash told them that they had to

get a little farther off the road "?

A. That's correct. Nash confirmed that with me.

Q. And Mr. Nash, I believe, was the superin-

tendent of the Alaska Road Commission at that

time ? A. At that time he was.

Q. And then pursuant to his investigation tliey
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did move back and clear off the land a little farther

back, did they not?

A. Pursuant to his investigation, which was only

as to the land under his jurisdiction, the Alaska

Road Commission, he claimed to me that he took

no responsibility for their settlement at any location

other than on the road rights-of-ways, and by the

same token, the military stated the same thing.

Q. But now these buildings are located on the

land that Mr. Nash had supervision of, the right-

of-way of the Alaska Road Commission and the

Richardson Highway and the Alaska Highway

A. And the Buffalo Center reserve, all three.

Q. Well, then do you mean, Mr. Meek, that when

this Executive Order 386 went into effect, it with-

drew the highways from public use?

A. Not from public use but from public settle-

ment. [71]

Q. But the one that withdrew or enlarged the

width of the Richardson Highway was promulgated

after Mr. Anderson went on there ?

A. That wasn't necessarily for the Richardson

Highway alone; that was Public Land Order 601,

which extended and included the Richardson High-

way.

Q. Now, you also testified that a letter had been

mailed to Mr. Anderson and Mr. Gilbertson regard-

ing an opportunity to acquire some lands in the

Buffalo Center area? A. That's correct.

Q. Did you know, Mr. Meek, at that time that
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the men had been very seriously injured in an air-

plane wreck ?

Mr. Boyko: I think I will object to that, your

Honor. I don't think it has anything to do with

the issues.

The Court: Objection sustained.

Q. Do you know whether Mr. Anderson or Mr.

Gilbertson received those letters addressed to them

at the Pioneer Hotel ? A. I did not.

Q. Mr. Meek, did you ascertain from either Mr.

Anderson or Mr. Gilbertson the income that had

been derived from the land that they occupied?

A. I did not.

Q. So the figure of sixteen hundred dollars that

you quoted is merely an opinion? A. It is.

Mr. Taylor: That's all.

Redirect Examination

By Mr. Boyko: [72]

Q. Mr. Meek, with the permission of His Honor,

I think we ought to clear up this business that Mr.

Taylor doesn't know about, the withdrawals.

Mr. Taylor: I know about the withdrawals. I

don't think there is any necessity for repetition

along that line.

(The Court handed Government's Exhibits

A and B to Mr. Boyko upon his request for

them.)

Q. Now, Mr. Meek, before I refer you to that, I

want you to read the description of the land as it
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appears in the complaint. Read it to yourself and

compare it with Government's Exhibit B, the

Buffalo Center reserve, and tell me whether that

land as described was, at the time of the complaint

in 1949, within the boundaries of the reserve as

shown on the plat.

Mr. Taylor: I object to the question, your

Honor. It is just repetitious. It has been gone into

before.

The Court: It certainly was, with the witness

before, but I am not sure Mr. Meek went into it so

thoroughly.

Mr. Boyko: I believe, your Honor, Mr. Taylor,

at least it appeared to me, sought to develop the

fact that the land is now under the jurisdiction of

the Road Commission, and apparently there is some

implication there is some acquiesence by the Road

Commission. I'd like to clarify that.

The Court: Objection overruled.

(Mr. Meek examined the exhibit.)

A. The land described in the complaint is well

within the boundaries of the Buffalo Center reserve.

Q. Does the Buffalo Center reserve as it is shown

on this plat and as it was established by Public Land

Order 386, does it still exist in full force [73] and

effect today? A. It does.

Q. And did it so exist at all times since the filing

of the complaint % A. It did.

Q. Now, you referred to Public Land Order 601

which widened the right-of-way of the Richardson
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Highway. Did that Public Land Order 601 in any

form or shape supersede or abrogate the Buffalo

Center reserve withdrawal ?

A. No. It was junior to the Buffalo Center re-

serve.

Q. So, regardless of the location of the width of

the highway as it was established subsequent to the

entry on these lands by the defendants, they were

at all times, and still are, within the Buffalo Center

reserve; is that correct? A. Yes.

Mr. Taylor: Just a moment. I want to object to

the question as being leading and suggestive, and

it calls for a legal conclusion.

The Court: Pie already made his answer before

without objection. Of course, it is in there twice;

I presume you want to strike one of them out?

Mr. Taylor: I'd like to strike both of them out.

The Court: Designate exactly what you want to

strike.

Mr. Taylor: I move to strike it, your Honor.

The Court : Well, what—Tell us

Mr. Taylor: The answer that he gave to the

question just propouinded to him by counsel.

The Court: Very well. I will strike it.

Q. Mr. Meek, who has jurisdiction over the

Buffalo Center reserve created [74] by Public Land

Order 386, the lands in the

Mr. Taylor : We object. It calls for a conclusion.

The regulation itself or the order is the best evi-

dence.

Mr. Boyko: If your Honor please, Mr. Taylor
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asked in cross-examination as to whether or not

these lands are under the jurisdiction of the Road

Commission, and I believe I should be permitted

to show that they are under the jurisdiction of the

Bureau of Land Management.

The Court: All right. Objection overruled.

A. The Buffalo Center reserve is under the juris-

diction of the Bureau of Land Management.

Q. Now, then, Mr. Taylor on cross-examination

showed you defendant's exhibit which is a copy of

the location notice filed in the United States Com-

missioner's Office, and I ask you whether that is

the location which the Bureau of Land—the type of

location notice which the Bureau of Land Manage-

ment requires for the purpose of protecting the

title under the public land law.

A. It is only required in cases of a homestead.

In this particular instance, not being a homestead

or a commercial establishment, it is not required and

has no force and effect.

Q. Is it the identical type of location which is

required under the Act of 1950 by our regulations'?

Mr. Taylor: We object to the question, your

Honor.

Mr. Boyko : I will withdraw it, your Honor.

Q. To your personal knowledge, and based upon

your experience with the Bureau, are these notices

which are filed with the Commissioner ever trans-

mitted to the Land Office? [75]

A. They are not.

Q. Now, Mr. Taylor questioned you on cross-
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examination as to the method of acquiring public

land. Will you please state for the record, which

office does one apply to if one wishes to acquire

public land'?

A. The Land Office in the district in which the

land is located.

Q. Did these defendants ever make such an

application for these lands ? A. They did not.

Q. Now, Mr. Taylor also asked you on cross-

examination as to whether or not it wasn't true

that these defendants had made inquiries of the

Army and other agencies, and also the Land Office.

Now, from your observations and statements made

to you by the defendants and the records you ex-

amined, were these defendants ever told that this

land was available for claim by them?

Mr. Taylor: Just a moment, Mr. Meek. I am
going to object to the question. The question is too in-

definite. If he knows—if anybody ever told him

Mr. Boyko: I asked what the Land Office, the

personnel of the Land Office, told him, whether they

told him that this land was available for filing.

A. I inquired of Land Office personnel whether

or not any

Mr. Taylor : Don 't say what they said now.

Mr. Boyko : Now, Mr. Taylor, you asked him as

to what the Army said and what the Road Commis-

sion said and, if your Honor please, Mr. Taylor

also referred to their having gone to the Land Office,

and having opened that up on cross-examination
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The Court: What is your objection? [76]

Mr. Taylor: I was questioning him, as I recall,

from the exhibit which was supposed to be a

statement made by Mr. Anderson and if that state-

ment didn't contain certain things. I didn't want

him to testify as to hearsay.

Mr. Boyko: I will withdraw the question, your

Honor.

Q. Mr. Meek, would you please read this question

and answer, which appears on page four of the

statement signed by Messrs. Riley and Anderson as

it refers to their inquiries from the Land Office.

The Court : You mean read it to himself '^

Mr. Boyko: No, I would like to have it read to

the Court to clear up that point.

A. This question was directed to Anderson and

Riley:

"Q. Did you ever get any encouraging or posi-

tive information from the District Land Office that

would lead you to believe that the land was defi-

nitely open to settlement?" and the answer to that

was ''No."

Mr. Boyko: I have no further questions.

Recross-Examination

By Mr. Taylor:

Q. Mr. Meek, isn't it a fact that before the

promulgation of Bulletin 601, it was a customary

procedure for a person going on the unsurveyed

public domain was to file a notice in the nearest
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Commissioner's Office in which the land was lo-

cated ?

A. It was common practice but had no bearing

on the Land Office records, unless it was a home-

stead in which it was required.

Q. Isn't it a fact that the law provided you to

record your location notice in the nearest Commis-

sioner's Office? [77]

A. I think the law provides ample opportunity to

record lots of things in the Commissioner's Office.

Q. I mean, locations of unsurveyed public do-

main. Does the law require them to do it ?

A. The law does not require them to do it insofar

as the public land land law was concerned.

Q. I mean, prior to the time that the law was

changed.

A. No. The law did not require that the location

notice be filed in the Commissioner's Office. That

is not required.

Q. You are sure about that?

A. I am sure about that. It is my own interpre-

tation of the regulations, Mr. Taylor. It is required

by the homestead

Q. No, not in the regulations. I mean in the land

laws of Alaska passed by Congress.

A. United States Congress?

Q. Yes. That a person going on the unsurveyed

public domain filed their location notice for a tract

of land in the nearest recording office.

A. Mr. Taylor, there is a requirement for home-
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steads, yes, but not for other tj^pes of locations, to

my knowledge,

Mr. Taylor: That's all.

The Court: We will take a ten-minute recess.

(At 3:55 p.m. the court recessed, and at 4:05

of the same day, April 1, 1953, court recon-

vened, with all parties to the trial of the cause

herein again present in the courtroom.)

The Court: Are counsel ready to proceed?

(Both counsel replied "Yes.") [78]

Mr. Boyko : I will call Mr. Riley.

MR. LOUIS RILEY
Fairbanks, Alaska, was called as a witness by the

Government, was duly sworn by the Clerk, and

testified as follows:

Direct Examination

By Mr. Boyko

:

Q. Will you state your full name"?

A. Louis Riley, Northward Bar.

Q. Mr. Riley, are you the Louis Riley who was

referred to in the preceding testimony as being one

of the persons associated with the defendants in

their venture at Triangle Lodge?

Mr. Taylor: We object to the question upon the

grounds that he was not named in the complaint as

being associated with Mr. Anderson and Mr. Gil-

bertson.
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The Court: Objection overruled.

A. Yes.

Q. Now, will you tell his Honor the position

or connection you had with Triangle Lodge and the

dates of your association?

A. I was a partner in the Triangle Lodge with

Art Anderson and George Gilbertson.

Q. And is that partnership still in existence ?

A. No. I sold out to Art Anderson and George

Gilbertson in '49. I don't know the dates.

Q. Will you please tell us the amount of money

you received for the—for your share of the part-

nership ?

Mr. Taylor: I object, your Honor, upon the

grounds that it doesn't go to prove any of the issues

of the case; it is irrelevant, incompetent, and im-

material. [79]

The Court: I overrule the objection.

Q. What was the amount that you received, to

the best of your recollection?

A. Let's see. What did I get? Very little.

The Court: Now, wait. Are you talking about

a purchase price that he received or an amount

that

Mr. Boyko: We are talking about the amount

he received for his share in the partnership which

owned the Triangle Lodge. He sold out to the

defendants.

The Court: I still don't know. Are you talking

about the sales price, or what the partnership took

in, the net profit.
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Mr. Boyko: No, your Honor. At this point I

am talking about what he received from the defend-

ants for his share of the business when he got out

of the partnership.

The Court: Very well. I will sustain the objec-

tion of Mr. Taylor.

Q. Mr. Riley, in addition to being a partner dur-

ing the period you stated, were you also connected

with the actual operation of the business %

A. I operated the business for approximately

nine months to a year.

Q. Would you speak up just a little bit. What
did the business consist of during that period?

Mr. Taylor: Your Honor, I am going to object.

I think it's been testified to here as to what it was,

and it seems likely it is repetitious. It is immaterial,

irrelevant and incompetent, and I don't think it

goes to prove one allegation of the complaint, your

Honor.

Mr. Boyko : If your Honor please, I believe Mr.

Taylor objected at the time that the witness who

was testifying didn't have first-hand [80] informa-

tion. Now, there is one of the people who actually

operated this business. I thought I would concede

to Mr. Taylor's objection and giYQ

The Court: I think there is an assumption that

the partnership engaged in a partnership business.

Mr. Boyko : What I was trying to develop, your

Honor, was the nature of the business.

The Court : Very well.



vs. United States of America 127

(Testimony of Louis Riley.)

A. It was a cafe and a bar, a liquor store and a

gas station.

Q. Now, Mr. Riley, pursuant to the subpoena

which was issued to you, did you bring with you the

business records of that enterprise for the period

that you were connected with it 1

A. I have no records. They were destroyed in

the Pioneer Hotel fire.

Q. Now then, do you have a recollection as to

the total gross receipts during the nine months or

year that you were connected with the business"?

Mr. Taylor: We object, your Honor, upon the

grounds that is incompetent, irrelevant and im-

material.

The Court: Objection overruled.

Mr. Taylor: The records would be the best

evidence.

Mr. Boyko: He has just testified, your Honor,

that they have been destroyed.

The Court: Yes. Go ahead, Mr. Riley.

A. To the best of my recollection, in the first

nine months that I operated it, and then I sold out, it

grossed approximately fifty-eight thousand dollars.

Q. Fifty-eight thousand dollars during the first

nine months of operation? [81] A. Yes.

Q. During that period of time, were all the

buildings up as they are today? A. No.

Q. And have additional forms of services been

added since then?

A. I don't know. I haven't been to the Big

Delta Triangle Lodge in over eighteen months.
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Q. Did you have a garage and filling station at

the time you were there?

A. Only a gas pump.

Q. And did you have overnight accommodations %

A. No overnight accommodations.

Q. And was the liquor store in operation then ?

A. Yes.

Q. Now, is there any other source that you know

of that might have some information concerning

the earnings of the business during that time which

could verify your statement?

A. I think Holtrop, Barney Holtrop, and who-

ever his partner was.

Q. And were they furnished information for in-

come tax purposes'?

A. They figured my income taxes.

Mr. Boyko : You may take the witness.

Cross-Examination

By Mr. Taylor:

Q. You say fifty-eight thousand was the gross

while you were there, Mr. Riley ?

A. Approximately, yes.

Q. Do you know, to the best of your recollection,

what the expenses were to operate the business dur-

ing that same time? [82]

A. I have no idea.

Mr. Taylor. That's all.

GEORGE N. NORTON
Big Delta, Alaska, was called as a witness for the

prosecution, was duly sworn, and testified as follows

:
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Direct Examination

By Mr. McNealy

:

Q. Will you state your full name, please?

A. George N. Norton. N-o-r-t-o-n.

Q. Where do you live, Mr. Norton?

A. I live at Big Delta.

Q. What business are you in there ?

A. I own the Buffalo Lodge and lease the Tri-

angle Lodge.

Q. How long have you been renting or leasing

the Triangle Lodge?

A. Since November of '52.

Q. And you have been leasing it from George

Gilbertson and Art Anderson ; is that correct ?

A. Yes, sir.

Q. Could you tell us approximately what your

gross income has been for the period of November

up until the present time?

Mr. Taylor: Just a moment, Mr. Norton. We
are going to object to the question as being in-

competent, irrelevant and immaterial, and because

Mr. Norton's gross receipts during that time would

be no criterion as to the management under some

other defendant.

Mr. McNealy: I believe, your Honor, it would

give us some idea on which to base the proof of this

five hundred dollars damages. [83]

The Court: I overrule the objection.
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A. I took a sort of rough estimate, including the

month of March that just passed, and it is in the

neighborhood of sixteen thousand dollars during

these winter months.

Q. And from your past experience in business,

of course it increases during the summer months ?

A. Yes, sir.

Q. Would you have any objection to stating the

amount of rent that you were paying to Gilbertson

and

A. I brought a copy of the lease. It isn't signed

but I brought a copy of the lease.

Q. Can you refer to that copy and tell us

A. If the Court pleases, I can.

Q. If you will, please.

Mr. Taylor: Your Honor, I am going to object

to any testimony as to the amount he claimed for

the lease. That doesn't pretend to show any of the

earnings of the business.

The Court: The objection will be overruled.

(Witness examined papers.)

A. During the months of May, June, July,

August, September and October, which I believe is

six months, I pay seven hundred and fifty dollars a

month lease, and during the winter months I don't

pay.

Q. And during these winter months, then, are

you required to make any permanent improvement

or anything of that nature toward the upkeep of

the building as part of your lease ? [84]

A. I have made extensive improvements on it

already.
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Q. That is part of your agreement with the

parties'? Or isn't it?

A. It wasn't contained in the lease, but it was

only to my benefit and was agreed upon between the

lessors and myself.

Q. Now, Mr. Norton, do you own the Buffalo

Lodge ? That is right in the same vicinity, is it not ?

A. Yes, sir.

Q. And do you own the land that that is situ-

ated on? A. Yes.

Q. You say you do own it?

A. I have a patent, yes, a Government patent.

Q. Have you ever had occasion at any time to

lease that land from the Bureau of Land Manage-

ment? That is, prior to obtaining the patent?

A. While I was proving on the ground, yes.

Q. And do you remember what the basis as

set up was for the payment of rent for the ground

to the Bureau?

Mr. Taylor: Just a moment. We are going to

object to that, your Honor, as being incompetent,

irrelevant and immaterial, since on what basis Mr.

Norton would pay would be no basis upon which to

establish damages for a trespasser.

The Court: Objection overruled.

Q. Will you answer the question ?

A. I leased the three-hundred-foot frontage in

front of my place for twenty dollars a year from

the Government, and during the time of proving up,

I had to pay the Government—it was the percent-

age; it was named by Mr. Meek, but I don't recall
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it. It is a fourth of one per cent up to fifteen [85]

thousand, or, I mean, one per cent up to five thou-

sand, I believe, and then a half of one per cent up

to fifteen thousand, and a fourth of one per cent

above fifteen thousand, on the gross proceeds. I had

to pay that while I was proving up on the ground

before I acquired title.

Q. Then, when Mr. Meek testified here that that

was the usual procedure of the Land Office, that is

the same procedure that they had in use with you,

and it was on land in that same vicinity?

A. Yes, sir.

Q. You say you paid seven hundred and fifty

dollars a month for six months of the year, and the

rest of the year nothing, so actually you paid for

the whole year

A. I believe it was forty-five hundred a year, or

something like that.

Q. Which, divided by twelve, make three hun-

dred and seventy-five dollars a month?

A. I believe that's right.

Mr. McNealy : That 's all.

Mr. Taylor: That's all.

Mr. McNealy: If the Court please, the Govern-

ment rests its case at this time, with the reservation

that if a hearing would be set for a later date,

we might wish by that time to offer some additional

evidence, but I am ready to rest now.

The Court: Do you have any further evidence,

Mr. Taylor?

Mr. Taylor : No, your Honor. Not at this time. I
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believe it was stipulated by opposing counsel and

myself that we would hear the Government's side

of the case. I have no objection to further testimony

at the resumption of the trial [86] at a later date.

The Court: You want to set this for trial at a

definite time?

Mr. McNealy : I believe it should be, your Honor.

The Court: How much time do you think we'd

better have?

Mr. Taylor : Oh, thirty days at least.

Mr. McNealy: I believe thirty days at the most,

your Honor.

The Court (After conferring with the Clerk as

to time available) : All right. We will set it for the

6th of April then, at ten o'clock. And if anybody

wants any continuance they have to make a showing

under oath. Court is adjourned until tomorrow

morning at 10:00.

(The court then adjourned at 4:30 p.m., April

1st, 1953.) [87]

Be It Remembered, that upon the 7th day of

May, 1953, the trial of cause No. 6188 was resumed,

plaintiff and defendants represented by counsel, the

Honorable Harry E. Pratt, District Judge, pre-

siding.

Clerk of Court: Court is reconvened.

The Court: Are counsel ready to proceed with

this case. United States of America vs. Anderson

and Gilbertson?

Mr. Taylor: Ready, your Honor.
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Mr. McNealy: Ready, your Honor.

Mr. Taylor : Do you have any further testimony ^:

Mr. McNealy: No.

Mr. Taylor : If the Court please,, I would like to

call Mr. Art Anderson.

ARTHUR ANDERSON
a witness called by the defendants, was duly sworn

and testified as follows:

Direct Examination

By Mr. Taylor

:

Q. Will you state your name, please?

A. Arthur Anderson.

Q. And where do you reside, Mr. Anderson?

A. Over by Aurora Addition across the river.

Q. That is near Fairbanks, Alaska?

A. About a mile and a half out.

Q. How long have you resided in Alaska? [89]

A. Thirty-three years.

Q. Where has that residence been?

A. Fairbanks, most of the time.

Q. Will you state whether or not you have

served in the military service of the United States

during World War I or World War II?

A. Both of them, I and II both.

Q. The first World War and the second World

War? A. Yes.

Q. Mr. Anderson, I am going to hand you De-

fendant's Exhibit 1 and ask you to take a look at

that and state whether or not you filed that location
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notice in the office of the United States Commis-

sioner? A. Yes, I did.

Q. Now, according to this copy of your location

notice that was filed for record on the 21st day of

January, 1948, who filed that, Mr. Anderson?

A. In the recording office ?

Q. Yes, sir. A. I couldn't say.

Q. I mean did you take it there?

A. I took it down.

Q. Oh, you took it down and filed it, then. Now,

Mr. Anderson, prior to your filing of that location

notice, what did you do to ascertain whether or

not that land was open for [90] settlement?

A. I went to the Land Office and

Q. Who did you see there?

A. Mr. Weiler. He said to be sure there are no

stakes and if there are any stakes, stake outside the

stakes. I asked him if he knew w^here the stakes

were there and he said no. I went out and I didn't

see any stakes.

Then I went to Mr. Nash, Superintendent of the

Road Commission. He said, "Be sure to be 300

feet off the Alcan Highway," but we had already

sent one cat out there and it was too close, so we had

to send another cat out to get it 300 feet.

Q. At the time that you talked with Mr. Weiler,

what particular piece of land were you inquiring

about, Mr. Anderson?

A. In between the triangle and where our house

is located there.

Q. You mean the intersection of the Alcan and
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the Richardson Highways? A. That is right.

Q. What, if anything, did you say to Mr. Weiler

about the use that you were going to put this

land to?

A. We told him we were going to build a road-

house.

Q. Where did that conversation take place?

A. In the Land Office.

Q. Would you state approximately the date or

something [91] near the date?

A. No, I couldn't say the day. It was before

we recorded it.

Q. What, if anything, did you do in regard to

the land before you recorded it?

A. I went to the colonel in charge of the Base

at Big Delta and wanted to know where their lines

were at. He said he didn't know, so we got the en-

gineering major and he said he didn't know.

Q. Do you know what his name was?

A. I can't remember the major's name. The

Colonel's name was Generous, Colonel Generous. We
were directed to Ladd Field. We went to Ladd

Field. They didn't know, so we went to Anchorage.

Q. Who did you see at Ladd Field?

A. Jackson. He was in the legal department.

Q. What did he tell you?

A. He said he would take it up with Anchorage

and it took about two weeks or a little longer than

that before we got it back, and he said he looked

at all the Government agencies and it didn't belong

to any of them and he told us where their lines

were at, and he said ''Sit right down."
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Q. Then, following those conversations or

searches, what did you do?

A. We went out and took the cats out and

cleaned off [92] the ground and went to work,

started building.

Q. Was that after you filed your location notice,

Mr. Anderson?

A. Yes, right after I filed it.

Q. What did you erect on the land, or adjacent

to the land? A. What did we put on it?

Q. Yes.

A. We put a roadhouse on it, got a bar, liquor

store, and a restaurant.

Q. And how many buildings did you put up?

A. We put one building up at that time.

Q. How big a building was it ?

A. I think it is 30 by 70.

Q. What type of construction was it?

A. It is frame, out of cedar siding on the sides,

wooden building, aluminum roof, well put up.

Q. How much was expended in putting up that

building, Mr. Anderson?

A. I couldn't say exactly what we did spend. We
spent quite a lot of money on it and kept on

spending on it.

Q. And what?

A. And kept on spending on it.

Q. When did you get the first building erected,

Mr. Anderson? [93]
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A. In the spring of '49. We opened up in the

spring of '49.

Q. Now, following your location of that par-

ticular piece of land, did you ever receive or talk

with any representatives of the Land Office, Bu-

reau of Land Management?

A. Did we have any conversation with them?

Q. Yes.

A. Yes, there were two men came up here and

said we were on their ground, so we explained to

them what we had done and we didn't know whose

ground it was. They said, "We wdll go to Ladd

Field," so we went to Ladd Field and the man
was there and we explained the same situation to

him. They came back and made the report and said,

''Our report will not hurt you any. As far as we

can see, you have done everything in the world to

find out who the ground belonged to."

Q. Do you know the names of those men?

A. No, I don't. It must be on there. There is

an affidavit made up.

Q. About what time, or what year was that that

they came to your place? A. 1949.

Q. After you had built the building?

A. I think the building was just completed.

Q. Would you know their names if you heard

them, Mr. Anderson? [94]

A. I don't believe so. I don't believe I would

know them.

Q. You mentioned that the names were in an

affidavit?
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A. I think an affidavit was made in the Land

Office after we came back from Ladd Field.

Q. Who was that affidavit by^ You?
A. No, by the Land Office.

Q. Prior to that, was any communication re-

ceived by you from the Land Office? A. No.

Q. Regarding trespass on the land?

A. No, they were the first men that came up.

Q. And did you ever see their affidavit, Mr.

Anderson? A. That they made out?

Q. Yes.

A. Yes, we spent about four hours in the Land

Office when we came back from Ladd Field, the

day we came back.

Q. And what did they inform you?

A. I can't remember what it was now. Weiler

was asking the questions and they were there—we

were all there.

Q. Did you receive a copy of that affidavit, Mr.

Anderson? A. No, I didn't.

Q. And then following that conversation taking

those affidavits, what did you do ? [95]

A. We didn't do nothing. We were working.

The building was built.

Q. When did you first ascertain that the Gov-

ernment claimed that land?

A. That was the first time.

Q. That was the first time?

A. When the gentlemen came up from Anchor-

age.

Q. If I mention the name Mr. Meek, would
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that A. No, I wouldn't know.

Q. Who was with you, Mr. Anderson, at the

time that you went to Ladd Field with these Land

Office men? A. Mr. Riley.

Q. I hand you Plaintiff's Exhibit G and ask jon

to look that over and state whether or not they were

the affidavits that were taken at the time.

(The witness perused the affidavits.)

Q. Is that the one that was prepared in the

office *? A. I think that is the one.

The Court: Who made that out?

The Witness : I beg your pardon ?

The Court: What was the name of the person

making the affidavit?

The Witness: Weiler—wasn't it Weiler that

made the affidavit?

Mr. Taylor : No, this is your affidavit, yours [96]

and Riley's.

The Witness : He took it in the Land Office, that

is right.

Q. (By Mr. Taylor) : Is it possible you might

have been mistaken as to the date?

A. I could have been.

Q. This shows March, 1948, instead of March,

1949. A. Yes, I see that.

Q. Are you acquainted with Frank Nash?

A. Yes.

Q. What position, if any, did he hold with the

Government ?

A. He was superintendent of the Alaska Road

Commission, Fairbanks, Circle, and this end.
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Q. Did you have any consultation with him ?

A. I did.

Q. Regarding the rights-of-way ? A. I did.

Q. And when did you talk to Mr. Nash?

A. Before we ever started building, he said, "Be
sure you are 300 feet off"

Mr. Boyko: I object.

A. (Continuing) : off the

P

Mr. Boyko: Just a moment. Your Honor, I

think he should [97] not testify what Mr. Nash told

him. Mr. Nash can testify to that.

The Court : He hasn't even been asked a question

yet about it. He just told who Mr. Nash was.

Mr. Boyko: Pardon, your Honor, he was volun-

teering a remark there. I wanted to stop him.

Q. (By Mr. Taylor) : Did you have any con-

versation with Mr. Nash regarding the boundaries

of this land? A. Yes, I did.

Q. And what, if anything, did Mr. Nash advise

you as to the boundaries?

Mr. Boyko: Objection.

A. He said

The Court: Objection overruled.

A. He said—shall I go ahead?

Mr. Taylor: Go ahead.

A. He said to be sure I am 300 feet off the Al-

can Highway and 100 feet off the Richardson, and

he said, "You are all right as far as we are con-

cerned," and he said, "People have been getting

gas here, we have a mess hall, we put in a gas pump
and it would relieve them from giving gas away

with meals." In fact, we boarded a lot of their
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fellows there before the mess hall opened up and

he said it was very, very good. [98]

Q. (By Mr. Taylor) : After your conversation

with Mr. Nash, did you find that you were within

the area that he had told you to get into?

A. The second time we went out we were in

the area. The first time we were wrong. When we

went out the second time we corrected it.

Q. What did you do when you corrected it?

A. I took a steel tape out and measured it off

from the highway, both ends.

Q. And then after you got your buildings up, I

believe you mentioned something about boarding

the Road Commission crew? A. Yes, we did.

Q. How long did you do that?

A. Every spring before the roads opened up, be-

fore they opened up their mess hall out there,

they had a crew out there and we would board

them there in the roadhouse.

Q. Now, after you appeared with Mr. Riley in

the Land Office and executed that affidavit, were

you given any notice that you were trespassing upon

that land ?

A. No, I don't think so. I don't remember any.

* Q. You don't remember any?

A. No, just the two gentlemen came up from

Anchorage.

Q. When did you first know that the Govern-

ment claimed that land and that they alleged that

you had no right on there ? [99]
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A. When these two men came from Anchorage

they drove over the trail.

Q. The ones that took your affidavit?

A. That is right.

Q. And did they tell you at that time that you

had no right on the land? A. That is right.

Q. Is that the time that you went to Ladd Field

and these other places? A. Yes, sir.

Q. And then to the Land Office in Fairbanks ?

A, Yes, sir.

Q. After taking your affidavit, yours and Mr.

Riley's, what did they say?

A. I beg your pardon?

Q. After they took your affidavit, what, if any-

thing, did they say?

A. Well, they made the statement that their re-

port that they would bring in wouldn't do us any

harm, that they saw we did everything we could

to find out who owned the ground and they left.

Q. Following that, what did you do, Mr. An-

derson ?

A. I didn't do anything—just operated the road-

house.

Q. Continued building, did you?

A. I beg your pardon? [100]

Q. Did you continue building?

A. No, we were built.

Q. You were built at that time, then?

A. Yes.

Q. Did you later add any more buildings to the

premises ?

A. Yes, we put on a power house after a while,
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put a light plant in there, and there is one wanigan

out there now and there is another one that belongs

to—I don't know who the other one belongs to. It

belongs to someone else.

Q. Was a summons later served on you, Mr.

Anderson, regarding this land?

A. Yes, sir; there was. There was a summons

from Anchorage that I was trespassing.

Q. Is Mr. Riley connected with you in the opera-

tion of that business there, Mr. Anderson?

A. He was at that time.

Q. And is he now? A. No.

Q. And what did he do with his interest in the

business ?

A. He sold out to Gilbertson and myself.

Q. That is George Gilbertson, your co-defend-

ant ? A. Yes.

Q. Do you know when that sale was made, Mr.

Anderson ?

A. I believe it was in the spring of 1949.

Q. What type of a discharge do you have from

the United [101] States Army, Mr. Anderson?

A. Honorable discharge, both of them.

Q. Two honorable discharges from the Army?
A. Yes.

Q. And under your application for this land,

were you locating it as a veteran of World War II ?

A. Yes.

Q. Have you any records, Mr. Anderson, indi-

cating the amount of money that you and Mr. Gil-

bertson have spent?

A. I think most of the records burned up in the
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hotel, but I don't know just exactly what we did

spend. We spent quite a lot of it there.

Q. Who did the work out there in building, Mr.

Anderson ?

A. We had different parties, lots of different

ones.

Q. You employed labor? A. Yes.

Q. Did you do any of the work yourself, Mr.

Anderson? A. No—I put the well down.

Q. You put the well down?

A. Yes. That was after that. I put the plumb-

ing in.

Q. And then all during the time that you were

doing that, the Government stood by and let you go

ahead with those improvements up until the time

that they filed this action; is that right? [102]

A. Yes.

Q. Are some of those improvements out there

or all permanent improvements attached to the land,

Mr. Anderson?

A. Oh, yes. The water comes from the power

house seven feet underground. The sewers are about

the same.

Q. What power house is that, Mr. Anderson?

A. That is where the light plant is. It is one

we built after.

Q. What type of sewage disposal did yon put in?

A. We put in four or five of them, cesspools.

Q. Cesspools? A. Twenty feet deep.

Q. And laid sewer lines to those cesspools, did

you, Mr. Anderson? A. Oh, yes.
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Q. Mr. Anderson, would you state whether or

not you had all these improvements upon the ground

at the time that the Government notified you that

you were in trespass?

A. Yes, they notified us not very long ago we

were in trespass.

Q. When they started this suit?

A. Yes, after they started the suit.

Mr. Taylor: You may take the witness.

Cross-Examination

By Mr. McNealy:

Q. I believe your testimony was that Prank

Nash was [103] employed or was a member of the

Road Commission?

A. Yes, he was superintendent for the Alaska

Road Commission?

Q. And to your knowledge he never had any-

thing to do with the Land Office?

A. I beg your pardon?

Q. I say: to your knowledge, he had nothing to

do with the Land Office?

A. No, as far as I know.

Q. Now, I believe you stated that after what

you termed an affidavit was made, Mr. Anderson,

that one of these two men said the report they made

wouldn't do you any harm; is that right?

A. That is right.

Q. And those two men that you referred to were

from Anchorage?

A. They were from Anchorage, yes.
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Q. In regard to the building there, that is, the

original building, the lodge itself, that was actually

open in the spring of 1948, wasn't it, rather than

1949? A. I think that is right.

Q. Who was the manager and kept it in opera-

tion during A. Mr. Eiley.

Q. I believe you testified that to the best of

your knowledge the reports of the cost of the build-

ing were—what [104] you had spent on the building

had been lost in the fire over in the hotel; is that

correct ? A. Yes.

Q. That would also apply to income? Would
those reports be along? A. What was that?

Q. Would the reports of what you took in from

the lodge also have been destroyed in the fire?

A. I guess all the records were destroyed down

here in the Pioneer Hotel. They were in a cabin

up there that burned.

Q. Now, Mr. Anderson, I hand you Govern-

ment's Exhibit D and ask you to examine that. Is

that your signature appearing at the bottom?

A. Yes, that is right.

Q. Then, actually it was on March 12 of 1948

that you received the first notice that you were

trespassing ?

A. Evidently that was the first one.

Q. Referring to page four of the Government's

Exhibit G, I will ask you if you remember this

question was asked you: "Did you receive en-

couragement from any source regarding settling on

this land," and that your answer was that you re-

ceived "from all military and Frank Nash we re-
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ceived encouragement to settle on the land"; is that

right? A. That is correct. [105]

Q. At that time, Mr. Anderson, did you receive

any encouragement from Mr. Weiler or Mr. Steger

or anyone connected with the Land Office?

A. No encouragement, no.

Q. Do you recollect the reference being made

to Public Land Order 386 during this conversation ?

Would you have any memory of that, referring to

this special land order being a withdrawal order?

A. No, I wouldn't.

Q. Just one more question. You filed, or testi-

fied you filed a location notice in the Commissioner's

Office after you had staked out this property?

A. Yes.

Q. Did you ever later make any filing or appli-

cation to the Land Office for this particular land?

A. I don't believe so.

Mr. McNealy: I have nothing further on it.

Mr. Taylor: No further questions.

(Witness excused.)

Mr. Taylor: May I have a short recess, your

Honor ?

The Court: Yes, five-minute recess.

Clerk of Court: Court is recessed for five

minutes.

(A five-minute recess was taken.)

Clerk of Court: Court is reconvened.

The Court : Are counsel ready to proceed ? [106]

Mr. Taylor: Yes, your Honor.

I would like to call Mr. Gilbertson.
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a witness called by the defendants, was duly sworn

and testified as follows

:

Direct Examination

By Mr. Taylor:

Q Will you state your name, please?

A. George Gilbertson.

Q. And where do you reside, Mr. Gilbertson?

A. At the present time at Slaterville.

Q. That is adjacent to the town of Fairbanks'?

A. That is correct.

Q. How long have you lived in Fairbanks or in

the vicinity thereof?

A. Fairbanks proper since 1934.

Q. How long have you resided in Alaska ?

A. Since 1924.

Q. And you are one of the defendants in the case

of United States of America vs. Arthur Anderson

and George Gilbertson? A. That is right.

Q. Now, Mr. Anderson, are you interested in

the premises located near the intersection of the

Richardson Highway and the Alaska [107] High-

way? A. Yes, I am.

Q. How long have you been in that business,

Mr. Gilbertson?

A. Well, we opened up in 1948. I believe it was

the first day of May, 1948.

Q. And how did you acquire your interest in

that business?

A. Well, a little financing, I guess we would

call it.
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Q. Did you purchase any other person's in-

terest in it? A. Yes, later on.

Q. And who was that person?

A. Mr. Riley's.

Q. Now, Mr. Gilbertson, were you acquainted

with Mr. Riley at the time that he made an investi-

gation of the land in question as to whether or not

it was open for location?

A. Well, we all inquired into that, yes. It was

open for location.

Q. What investigation did you make to ascer-

tain whether or not it was open for location, Mr.

Gilbertson ?

A. Well, I went to Frank Nash, the Road Com-

mission, and Lieutenant Jackson out here with the

legal department at Ladd Field.

Q. What were you informed by Mr. Nash?

A. Be sure and stay 300 feet from the Alcan

Highway, and I believe it was 65 feet from the

Richardson Highway. [108]

Q. Wliat, if anything, were you informed by

Lieutenant Jackson?

A. He investigated through the Anchorage office,

through the Army Engineers, and through the de-

partment or Bureau of Land Management, also the

Road Commission, and he told us out there to ''go

ahead and homestead if you want to." That is lay-

ing it wide open.

Q. Would you just state whether or not you

made any investigation at the Land Office yourself,

Mr. Gilbertson?
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A. I was up here I imagine about twice.

Q. Who did you talk to at the Land Office?

A. I believe I talked to both Mr. Steger and

Mr, Weiler.

Q. What was that conversation about?

A. About this piece of property out there.

Q. What was the context of the conversation that

you had with Mr. Weiler ?

A. They had no maps of this locality out there

at all.

Q. At that time that you had a talk with Mr.

Weiler, did you make any inquiry as to whether or

not that particular piece of land was open for lo-

cation ?

A. They didn't know themselves up here, so we

went through the Army Engineers at Big Delta

again.

Q. Then, upon receiving assurance that this land

was open, what did you and Mr. Anderson do ? [109]

A. Mr. Anderson filed on it, then.

Q. After filing upon it, what did you do, Mr.

Gilbertson? A. Well, we started to build.

Q. How was the building financed, Mr. Gilbert-

son?

A. I guess I had most of the money in it. An-

derson and I bought this knocked-down building. A
fellow had it on a truck. That was the start, a small

portion of it, and I did most of the financing of it

from there on out.

Q. How many buildings did you eventually

build ?
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A. We have three down there now.

Q. What are the sizes of those buildings, Mr.

Gilbertson ?

A. The large building I believe is 30 by 70, with

a little addition on it on the side for bathrooms and

a storeroom.

Q. Any other buildings'?

A. There is a power house for the well and a

Diesel plant.

Q. What businesses did you carry on down

there ?

A. We had gas and oil and repaired tires, meals,

had a liquor store. Mostly our plans were the gas

and oil and the tire repairing.

Q. Did you have lodging for transient business *?

A. There is enough there for about four or five

now.

Q. What were your intentions of enlarging the

place? [110]

A. We were going to put cabins down there,

make a regular motel out of it.

Q. What prevented you from doing that?

A. The Bureau of Land Management served us

notice that we were trespassing, so we couldn't

go any further.

Q. Now, Mr. Gilbertson, I hand you Plaintiff's

Exhibit D and ask you to state if you ever received

a copy of that notice personally.

A. Yes, we received one.

Q. Who served it on you, Mr. Gilbertson?

A. It was down at the Pioneer Hotel. A man
served it on me.
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Q. Did you know wlio he was at the time?

A. No, he was a Bureau of Land Management

man.

Q. Did he show you any credentials that he was

from the Bureau of Land Management?

A. That I couldn't say.

Q. Now, what other improvements did you make

out there, Mr. Gilbertson ?

A. Well, we had a place for people to get their

gas and oil, a place for them to eat, where there was

no place provided for that down there nowhere.

Q. What did you do in regard to water supply?

A. We had to put our own well in.

Q. How deep a well do you have, Mr. Gilbert-

son? [Ill] A. I believe it is 121 feet.

Q. And at whose instigation was that well

put in?

A. The Health Department. We had to have

water there through the Big Delta Army Post out

there. They said, "You fellows better get some

facilities here so we have water here or we will

have to take you off limits."

Q. Is your place there modern now in regard

to toilet and bath facilities? A. Yes, it is.

Q. Now, Mr. Gilbertson, will you state whether

or not you have paid taxes upon your ground and

buildings at Big Delta?

A. Yes, we have been paying the property tax

and last year there was a check of $246.24, I believe,

issued. It was in March.

Q. And who was that paid to, Mr. Gilbertson?



1.54 Arthur Anderson, et at.,

(Testimony of George Gilbertson.)

A. The property tax, I guess that goes to the

Territory.

Q. To the Territory. Mr. Gilbertson, at the

time that you put your place in out there, was there

any other facility similar to yours available for

transients passing over the highway *?

A. There was no gasoline down there at all. That

is why Mr. Nash of the Road Commission here was

very interested in us starting up down there. It

saved his crews a lot of [112] troubles.

Q. Did you follow Mr. Nash's suggestion as to

where to put your building'? A. Yes, we did.

Q. Did you ever make any affidavits to the Land

Department regarding your ownership of the land

and the buildings'?

A. Yes, I believe we did. I am quite sure we

did. We made several of those.

Q. Now, Mr. Gilbertson, do you have your rec-

ords as to the amount of money that you had put

into the improvement of the premises at the Tri-

angle Lodge?

A. Our records, most of them went up in the

fire, but I believe altogether down there our record

prior to the time up until say a year ago last July

2nd, I think we had 31,000 in it—costs.

Q. They were actually expenditures of cash for

improvements? A. That is right.

Q. Do you have a record of the business that you

did down there, Mr. Gilbertson?

A. I have some of them. They are up here at

Mr. Holtrop's office.
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Q. Did you take any part in the staking of the

land, Mr. Gilbertson?

A. I really didn't. [113]

Q. I believe I questioned you about whether or

not you went to the Land Office to inquire about

this land?

A. Yes, I believe I was up there at least twice.

Q. And I believe you stated they had no in-

formation—they could give you no information?

A. They had no maps in that locality at all.

Q. Were you in the armed service of the United

States during the first World War or the second

World War? A. No, I wasn't.

Q. Now, how long have you been paying Terri-

torial taxes on that property, Mr. Gilbertson?

A. I am quite sure we paid it each year since it

has been in effect.

Mr. Taylor: You may take the witness.

Cross-Examination

By Mr. McNealy:

Q. Were those taxes ever paid under protest,

Mr. Gilbertson?

A. That I couldn't tell you. I believe not,

though.

Q. At either of the times that you called at the

Land Office in regard to this property, did they ad-

vise you of a Public Land Order No. 386 which with-

drew the Big Delta area?

A. Well, that was brought out after we were

served our notice, yes.
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Q. But not prior to [114]

A. I believe not prior to that.

Q. And then I believe you stated that Lieutenant

Jackson said to go ahead and build, and the con-

versation with Nash, at that time you knew that

they had no connection with the Bureau of Land
Management, did you nof?

A. Who? Mr. Nash?

Q. Nash and Lieutenant Jackson.

A. They were the only ones that had any road

maps out that way.

Q. But they were not employed by the Bureau

of Land Management?

A. Well, that I don't know.

Q. Are there any permanent improvements on

this land with the exception of the well? Is there

any permanent improvement placed on this land

at Triangle there?

A. Well, we stripped off and graveled it—I don't

know—made a cesspool.

Q. Was there any building done after this notice

of trespass was served that you spoke of? Was
there any building done on the premises after

March 12, 1948?

A. I believe there was a wanigan moved in

there. I have forgotten now who it belonged to.

There has always been two or three trailer houses

sitting around there.

Q. Was the well dug in March of 1948 ?

A. No, that was dug later. I don't know just
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the dates [115] on it. I couldn't recall exactly the

dates.

Q. Also the main lodge building, do you remem-

ber if that was completed on March 12th'?

A. Yes, that was completed.

Q. Do you have any independent recollection

as to the—outside of the records in Mr. Holtrop's

office, as to what your income was on the property

any of these years % A. You mean from

Q, From the Lodge—Triangle Lodge.

A. The last two years I couldn't say, or the last

year and a half, anyway. I have been out of cir-

culation.

Q. Would these records in the accountant's office

reflect the income from 1948 on, or do you know,

Mr. Gilbertson'?

A. I believe we could get them.

Mr. McNealy: No further questions, your

Honor.

Mr. Taylor: I would like to ask just a couple

questions, your Honor, on direct examination.

The Court : Very well.

Direct Examination

(Continued)

By Mr. Taylor:

Q. Mr. Gilbertson, you were served with a sum-

mons and copy of a complaint in this case"?

A. From the Bureau of Land Management?

Q. By the United States Attorney"?

A. Yes, we were.

Q. I would like to have you read that descrip-
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tion, Mr. [116] Gilbertson, to refresh your memory.

Just the description of that land, Mr. Gilbertson,

would you read that? A. Yes, I have.

Q. Now I hand you Plaintiff's Exhibit A and

call your attention to the enlargement of the tri-

angle section which shows the intersection of the

Alcan and the Richardson Highways and the lo-

cation of the buildings erected by you, and ask you

to state if your buildings, from reading that de-

scription and an inspection of the plat which is in

evidence here, whether or not those buildings are

on the land described in the complaint.

Mr. Boyko : If the Court please, we will have to

object because Mr. Taylor hasn't laid a foundation

to show that this plat shows the boundary lines as

they existed at the time of the filing of the com-

plaint, which would be necessary to tie those two

together.

Mr. Taylor: Your Honor, they have introduced

that themselves as the land which they want.

Mr. Boyko : If your Honor recalls, we explained

at the time that since the filing of the complaint the

widths of the highway right-of-way have been ex-

tended and are now as represented on this plat, but

of course the complaint had to describe the land

as it existed at the time of its filing and not as the

road boundary was moved a couple of years later,

so I don't think it has any bearing [11^7]

The Court: Objection overruled.

Do you remember what the question is by this

time, Mr. Gilbertson?
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The Witness: No, I really don't know all of it.

The Court: Would you like to have it read?

The Witness: Yes, I would like to have it re-

asked.

The Court: Read it, please.

(The reporter read the last question, as

heretofore recorded.)

A. Apparently the buildings are not, according

to the map, outside of there is a wanigan there that

is on skids that looks like it is just on the verge

of the line. Also the power house, the large build-

ing, is in the clear according to this.

Q. (By Mr. Taylor) : The wanigan, is that a

movable building?

A. That is a movable building.

Q. Calling your attention to just a small build-

ing back in the intersection, what is that building?

A. It is an old out-house.

Mr. Taylor: You may take the witness.

Cross-Examination

By Mr. McNealy

:

Q. I believe you testified you didn't take any

part in staking this, Mr. Gilbertson? [118]

A. Well, I had this much: we sent a cat that I

had, my son drove it down, and I believe the Road

Commission then gave us some more advice, and we

had already brought this cat back to town and we

had to send another cat down there, so we had the
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Beaver Mining Company go down and bulldoze.

They do custom work here.

Q. The purpose was to get your location into the

triangle at least at the time so that you wouldn't be

encroaching on either the Richardson or Alcan*?

A. We didn't want to encroach on anyone there.

That is why we wanted it legal.

Q. And your legal description of the property

then brought it outside of the highway, as you un-

derstood ?

A. The only one we had any words with on it

was Colonel Generous down there. He said, "Watch
out for those oil tanks." There are oil tanks, there

was a tank field there. He said, "Don't put your

building too close to it in case of fire." He was the

Army Engineer.

Q. Did you testify the oil tanks were marked

out on one of those maps ?

A. I believe only two of them showed up, but I

think you will find there were more of them down

there.

Q. They were to the back of your building?

A. Yes, to the back.

Mr. McNealy: That is all. [119]

Redirect Examination

By Mr. Taylor:

Q. Did the Army have that ground at that time,

to your knowledge?

A. No, they didn't at that time. At least, that is

what they told us.
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Mr. Taylor: That is all, Mr. Gilbertson.

(Witness excused.)

Mr. Taylor: The defendant rests.

Mr. McNealy: Recall Mr. Weiler.

FRED WEILER
a witness previously called by the plaintiff and

sworn, was recalled by the plaintiff in rebuttal and

testified further as follows:

Clerk of Court: You have been sworn.

Direct Examination

By Mr. Boyko:

Q. Mr. Weiler, you heard the testimony of the

defendants, Mr. Anderson and Mr. Gilbertson, that

just went on before? A. Yes, sir.

Q. Do you recollect any conversations that you

had with either one of them prior to March, 1948, in

the Land Office? A. Yes, sir.

Q. At that time, what was it that they wanted

of the Land Office, if anything? [120]

A. Information in regard to the availability of

land in the vicinity of the junction of the two

highways.

Q. Did they also inquire specifically as to the

triangle as it then existed between the Richardson

and the Alaska Highways? A. No, sir.

Q. What was the nature of their inquiry, on

what land did they want to find out the stakes of

such land—on what locality?



162 Arthur Anderson, et al.,

(Testimony of Fred J. Weiler.)

A. As I stated before, the lands in the vicinity

of the junction of the two roads.

Q. Do I understand you correctly, then, that they

did not at that time specifically ask for or seek to

apply for the triangle ? A. That is correct.

Q. Did you at that time, and I am still referring

to the period prior to March, 1948, discuss with

Anderson and Gilbertson or bring up the subject of

the Public Land Order which was in effect in the

area known as Buffalo Center % A. Yes, sir.

Q. What did you tell them %

A. They were furnished a copy of the Public

Land Order which described the boundaries of the

"withdrawal which existed there at that time.

Q. Did the Land Office at that time have any

plats or [121] maps or other visual aids covering

that area?

A. We had no plats as such, or, that is, our

official plats of survey, but we did have available

several maps of the area, geographical survey topo-

graphic maps, and I believe another map that we

used at that time was furnished to us by the Army
Enginers which showed the rough location of the

road.

Q. Did you show any of these maps to Grilbert-

son and Anderson? A. Yes, we did.

Q. And did you in any way indicate to them on

those maps the boundaries of the withdrawal you

have just referred to?

A. Yes, I had myself traced it out, as closely as

I could, the boundaries of the withdrawal surround-
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ing the junction of the highway, and copies of those

maps along with a copy of the Public Land Order

giving an exact description of the boundaries was

made available to them.

Q. Mr. Weiler, did you or anyone else in your

presence in the Land Office ever tell Messrs. Gilbert-

son and Anderson or Mr. Riley that the triangle at

the junction of the two highways was open for

acquisition by the public?

A. Absolutely not. The whole discussion in the

Land Office centered around the location of the

boundaries so that they would be certain to locate

beyond them. That is down the [122] Alaska or

Richardson Highway beyond the triangle.

Q. The defendants testified, at least Mr. Gilbert-

son testified, that you told him that 3^ou did not

know at that time whether or not that land was

open. Do you agree with that?

A. No. That land had been withdrawn, as we

testified earlier, for a period of close to ten years. I

don't remember the exact date, the date of the orig-

inal land order which withdrew the 40-mile strip

then or the subsequent one which narrowed the strip

from 40 miles to 10 miles in width.

Q. Do I understand you correctly, then, that at

the time Gilbertson and Anderson inquired about

this general area that the triangle itself had been

withdrawn from acquisition for a number of years'?

A. That is correct, a considerable number of

years.

Q. And based on that withdrawal, had you ever
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acted on, turned down, or in any way responded to

other applications for the same land?

A. Yes, we received in the Land Office hundreds

of inquiries in regard to that particular land, in-

quiries in person and by mail.

Q. And were any of these, including the defend-

ants', ever encouraged to apply for this land?

A. No, sir. They were all informed that it was

withdrawn and not available. [123]

Q. Mr. Weiler, since that time has the Govern-

ment made available lands in this vicinity for the

development of business, roadhouses and inns and

accommodations, and so forth?

A. You mean since their original inquiry?

Q. Yes.

A. Yes, the first opening of land down there took

place just a few months after they went on the

land. I believe the first opening was in May or

June of 1948.

Q. At that time, were the defendants in this case

given an opportunity to acquire some of this land

legally?

Mr. Taylor: We object to the word "legally,"

your Honor.

Mr. Boyko: I withdraw the word, your Honor.

Were they given an opportunity to acquire the land ?

A. They had the same opportunity as everyone

else had.

Q. (By Mr. Boyko): Did they apply?

A. No, they did not.
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Q. Did they apply for the land which is the

subject matter of this suit at this time?

A. They have never filed an application for this

particular tract of land.

Q. To your personal knowledge, did either of

these defendants ever obtain a patent to any Gov-

ernment land from the Land Office?

A. Yes. Mr. Anderson patented a homestead

some years [124] back.

Q. So that he had applied to the Land Office

for public land before? A. Yes.

Q. Successfully ?

A. Yes. They were not the same—in that

vicinity.

Q. Now, Mr. Weiler, you are familiar with the

plat which was filed in evidence here showing the

boundaries of the two highways as they exist today ?

A. Yes.

Q. Now, these highway rights-of-way as they

now exist, did they supersede or cancel out the

withdrawal which was created by the Buffalo Center

townsite reserve?

A. I don't quite understand the reference to the

highway right-of-way, because that had nothing to

do with the withdrawal that was in existence there.

Q. Mr. Gilbertson, in making reference to this

plat, testified that as he saw it, his buildings were

not on the land as described in the complaint. Now,

are you familiar with the description as it is in the

complaint, or would you like to look at it?

A. I am familiar with it.
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Q. Do you agree with Mr. Gilbertson's state-

ment, then, that his buildings, as shown on this plat,

are not within the land which is the subject matter

of this action? [125]

A. No, that is not correct. They are within the

lands described in the complaint.

Q. Would you explain thaf?

A. We would have to go back to the beginning.

The withdrawal at the junction of the highway

takes in a very considerable amount of land, an

area approximately three miles long and a mile and

a half in width.

Q. Is this group of buildings within that with-

drawal today?

A. It is right in the center of it.

Q. That has not been changed by the widening

of the Richardson Highway, has it?

A. No, sir; that is what I tried to explain

earlier. I can't understand what the width of the

highway has to do with it.

Q. In other words, the width of the highway

has nothing to do with the status of the land which

forms the bed on which these buildings are erected %

A. That is right. That is the point.

Mr. Boyko: No further questions.

Cross-Examination

By Mr. Taylor

:

Q. Mr. Weiler, wasn't it formerly the custom

of persons wanting to settle upon land to locate it

11
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and then file a notice in the Commissioner's [126]

office?

A. Only in the case of homesteads, Mr. Taylor.

The homestead law required notice of filing of a lo-

cation notice in the United States Commissioner's

office, but there was no such requirement in regard

to any other type of land acquisition. The Com-

missioner's office Avas merely a matter of record, of

course, filed in the Commissioner's office for a matter

of record and had nothing to do with the validity

of the claim.

Q. It was to give notice to the world that they

were occupying this land for a particular purpose,

was it not?

A. Yes, it was a notice that they had a claim,

but whether the claim was valid or not would be

another question.

Q. That they were claiming it and occupying it

;

is that right? A. I suppose so.

Q. Was it prior to January 13, 1948, that Mr.

Gilbertson or Mr. Anderson talked to you in the

Land Office about the availability of land at Big

Delta?

A. Prior to January, 1948, yes, I believe those

conversations took place during that

Q. Counsel asked you prior to March 13th.

A. Yes, I think they were in the autumn of 1947

or early winter of 1948.

Q. I believe you stated you had no official maps

of that particular area ?

A. It is a difference of wording. We had official
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maps [127] but not plats surveyed and subdivided

into sections. We had maps which showed the full

area except it was not divided into the sections.

Q. You also stated that some of that land as the

triangle grows wider—has quite a bit of that land

been taken up by other people now?

A. Yes, we have had several openings down

there. We have surveyed, subdivided, and disposed

of numerous tracts of land around the junction.

Q. Any other tracts available at this time?

A. I don't know right as of this minute. We had

our last opening down there last summer. We re-

leased between 50 and 60 tracts of land I believe

it was in June last year. In that instance the de-

fendants were personally served notice that the land

was being opened in addition to the usual notice

to the public.

Redirect Examination

By Mr. Boyko

:

Q. Mr. Weiler, do you know Mr. Nash?

A. Yes, I know Mr. Nash.

Q. Was he at any time connected with the Bu-

reau of Land Management ?

A. No, at no time.

Q. Did he at any time have authority to approve

or disapprove any application for land under the

Public Land Law? [128]

A. He never had any such authority.

Q. To your personal knowledge, did he ever pur-

I
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port to give approval to the acquisition of these

lands by these defendants?

A. Will you reword the question, please?

Q. To your personal knowledge, did Mr. Nash

ever actually approve or disapprove the application

of these defendants on this land here?

A. He couldn't have. He had no authority to

act in that fashion.

Mr. Boyko: No further questions.

Recross-Examination

By Mr. Taylor:

Q. Just a moment. Mr. Nash, though, did have

supervision of the highways, did he not, Mr. Weiler ?

A. Yes, he was District Superintendent for the

Road Commission.

Q. And the Bureau of Land Management had no

jurisdiction over the highways?

A. Not over the highways themselves, but over

the land they were located on, yes.

Q. When it became a road, highway, then it

came under the jurisdiction of the Alaska Road

Commission, did it not?

A. No, sir; that is not correct. The lands are

still under the jurisdiction of the Bureau of Land

Management. [129]

Q. They tell the Alaska Road Commission where

to build a road? A. In some cases, yes.

Q. In what cases?

A. We work quite closely with the Road Com-

mission in any proposal to extend existing roads
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or construct new ones in order that they will conform

with our own plans for settlement.

Q. It is a suggestion, is it not?

A. That is right; it is cooperative.

Q. Say, for instance, Mr. Weiler, that somebody

obstructs a road or utilized a part of the highway

for some particular private purpose, what depart-

ment would be the one to bring the appropriate ac-

tion to get them off of the highway?

A. You mean someone put an obstruction on the

road itself ?

Q. It wouldn't necessarily have to be an ob-

struction. It might be a building close to the road,

not right in the traveled part of the road but in the

right-of-way—in the right-of-way, not necessarily in

the traveled portion of it.

A. That couldn't be answered simply. It might

be either one or both of the bureaus.

Q. In the ordinary course of events, it becomes

the duty of the Alaska Road Commission, does it

not? [130]

A. If it was interfering with their road con-

struction, yes.

Q. Isn't it a fact, Mr. Weiler, when a land is

set aside for road purposes, then it becomes under

the supervision of the Alaska Road Commission

unless it is in a national forest, then it comes under

the Bureau of Public Roads; is that right?

A. If the road right-of-way is actually set aside.

In most cases that is not the case. It is an easement,

and we can still dispose of the land on which the
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road is located, subject to the right of the Govern-

ment to use it for road purposes, as long as they

wish, but we would still have primary jurisdiction

over the disposal of the land.

Mr. Taylor: That is all.

(Witness excused.)

Mr. McNealy : We rest, your Honor.

Mr. Taylor: The defendant rests, your Honor.

The Court: When do you wish to have your

argument on this?

Mr. Taylor: Right after lunch, your Honor.

The Court: Is that satisfactory?

Mr. McNealy: That is satisfactory, your Honor.

The Court : Two o 'clock, then. Would you like a

little longer than that?

Mr. McNealy : I would, your Honor, if we could

have a half [131] hour over that. I have a little

work to catch up.

The Court: It is a good thing to have plenty of

time to get the matter thoroughly in your own

mind so you can tell me about it. How much time do

you want, or when do you want to start ?

Mr. McNealy: Would three be satisfactory with

your Honor ?

The Court: Three o'clock. Very well, then, we

will start at three o'clock and we will recess until

three.

Clerk of Court: Court is recessed until three

o'clock.
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(Thereupon, at 11 :55 a.m., court was recessed

until 3:00 p.m.)

Afternoon Session

(Thereupon, at 3:00 p.m., the trial of this

cause was resumed, pursuant to the noon

recess.)

Clerk of Court: Court is reconvened.

The Court: Are counsel ready for argument in

the case of United States v. Anderson and Gilbert-

son?

Mr. Taylor: The defendants are ready, your

Honor.

Mr. McNealy: The plaintiff is ready, your

Honor.

The Court: Very well. Did you decide on the

time for this argument?

Mr. Taylor: Fifteen minutes.

The Court: How much time do you want?

Mr. McNealy: Fifteen or twenty minutes, your

Honor, I [132] believe would be sufficient for the

defendants.

The Court: Is that sufficient for you, Mr.

McNealy ?

Mr. McNealy: I would prefer to ask for half an

hour and then if I can shorten it I will.

The Court: All right, thirty minutes to a side.

Mr. McNealy : May it please the Court

The Court: Mr. McNealy.

Mr. McNealy: Mr. Taylor, as the Court
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knows, this being, the subject of this controversy

being a tract of land and with certain improve-

ments located at the triangle formed by the Alaska

and Richardson Highways just below the area known
as Big Delta, from the testimony and the exhibits

here we find that sometime during the month of

November of 1947, I believe, Mr. Anderson and Mr.

Riley were looking over property in the Big Delta

area, and somewhere at about that time Mr. Ander-

son and Mr. Riley and possibly Mr. Gilbertson con-

sulted with the United States Land Office here in

Anchorage and talked to Mr. Weiler and Mr.

Steger.

The testimony of Mr. Weiler was that he had

shown to Anderson and Riley a copy of Public Land

Order 386, which was introduced here in evidence

as Plaintiff's Exhibit C, and at the same time there

were no actual surveyed plats of the land, but they

went over some—I believe it was geodetic or geo-

graphic maps—in an attempt to locate this particular

withdrawal. The testimony of Mr. Weiler was that

this particular [133] land in question had been

withdrawn continuously since July of 1942, and

that in April of 1945, the land withdrawal was re-

duced to five miles on either side of the Alaska or

Alcan Highway, which still included a much larger

area than the Public Land Order 386, which covered

the Buffalo Center area, as is shown by the two ex-

hibits under Exhibit 8.

Now, there seems to be no dispute but what the

defendants in this case were informed that there

was this Public Land Order 386 and the withdrawal.
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but nonetheless the evidence shows, and referring

especially to Government's Exhibit G, which was a

statement in question and answer form, which was

given by Mr. Anderson and Mr. Riley subject to

questions by Mr. Meek and a Mr. Jorgenson, if I

remember, who accompanied Mr. Meek at that time,

and in that process of questioning I believe the ex-

hibit will show and the testimony was also given by

Mr. Meek on the stand that Mr. Anderson and Mr.

Weiler were informed of this withdrawal and that

nonetheless they went out and during the months of

November and December, of 1947, being unable to get

the go-ahead signal, so to speak, from the Land Office,

they consulted with Frank Nash of the Road Com-

mission and Lieutenant Jackson, who was stationed

at Ladd Field and Colonel Generous, who was then

stationed with the Army at Big Delta.

Your Honor, of course, none of these men men-

tioned, [134] neither Nash nor Lieutenant Jackson

nor Colonel Generous have anything nor had they

anything to say regarding the disposition of public

lands in Alaska, and whether they did or didn 't tell

the defendants here to go ahead and build on the

land makes no material difference.

From the testimony and from the evidence shown,

I believe it is Plaintiff's Exhibit 1 which was a

notice of staking of five acres headquarters site

which was signed by Arthur Anderson and presum-

ably the ground was staked January 13, 1948, and

this notice was filed for record January 21, 1948,

Avhich purported to show that they had staked out



vs. United States of America 175

4.9 acres at the intersection of the Alaska and

Richardson Highways.

Then, at that time and still without any authori-

zation and, in fact, despite a notice that had been

given them of public land withdrawal, No. 386,

which is Exhibit C herein, they commenced building

upon this triangle site. The testimony was that they

cleared the land and commenced the building.

Mr. Meek at the earlier hearing of the Govern-

ment's side of the case testified that word had come

to them that there was some building going on in

the area and as a result he made a trip to Buffalo

Center or Big Delta and noted a structure going up

on March 11th, and at least at that time he talked

with Mr. Riley. He then prepared a notice to Riley,

Anderson and Gilbertson to the effect that they were

trespassing upon Government property and that

they were required to move within [135] sixty days

or that after sixty days the Government would at-

tempt to repossess the lands together with the per-

manent improvements on the land, but as shown

by the testimony set forth in this Exhibit G, which

was the statement of Mr. Anderson and Mr. Riley,

they paid no attention whatsoever to the trespass

notice and continued to complete the building,

which, if my memory serves me correctly, the main

building was approximately two-thirds or possibly

more finished on March 12, 1947, the date this notice

was served upon them notifying them in writing

that they were in trespass, and as the testimony

showed this morning they continued on after that

and other structures were put up, the power house,
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the well was drilled, and I believe one or two other

additional buildings. Such buildings as are on the

place are set out, your Honor, in Exhibits E and F,

which were pictures of the various buildings on this

triangle site taken by Mr. Meek.

Now, it is the contention, your Honor, of the Gov-

erment that, and from the evidence here, that they

knew they were on public domain, and certainly

the fact that they had been told or advised to build

there by either a member of the Road Commission

or the Air Corps or the Army gave them no such

right, and they were even in further violation after

the notice was served on them of trespass. There

was nothing in the record that they took any further

action at any time to attempt to secure proper

settlement upon this particular piece of land. It was

never filed upon, or no attempt made [136] to prove

up or buy the headquarters site through the Land

Office.

I believe there was action taken in an attempt to

get Congress to pass a bill.

Then, it appears from the testimony that these

permanent improvements upon the property and

from two or three citations which I would like to

give the Court toward the close of the talk to the

effect that permanent improvements upon the prop-

erty which are left there after they have been given

notice to move become a part of the real property.

We have introduced the plats here by Mr. To-

land, who made the actual survey of the townsite

showing definitely the location of the land in ques-
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tion. Mr. Meek served the notice of trespass, which

receipt of said notice has been acknowledged by

all of the defendants at the time at which it was

given, and in Mr. Meek's testimony to cover part of

the damages asked by the Government he stated

that the usual and the only procedure in the Land

Office for determining rental values of land is based

upon one per cent of the gross on the first five

thousand and one-half per cent of the next ten

thousand, and one-quarter per cent of all over

eighty-five thousand. And from the testimony of Mr.

Meek given at the first hearing, it is in evidence

that during the part of the year they operated in

1948, the income was $58,000 and his testimony was

that based upon the gross income of $100,000 per

year in [137] the interim the damage to the Gov-

ernment would be somewhere in the neighborhood

of $1,600.

However, the Court knows that in the complaint

the damage was listed and requested at $500, and we

will be bound in my opinion by that request. How-
ever, in the prayer of the plaintiff's complaint the

request was made for the return of the property

and for the permanent improvements thereon. We
maintain as they were given notice and had failed

to move, and, in fact, completely ignored the notice,

that the Government should now be entitled to not

only the return of the land but to the permanent

impovements, as to which the testimony was that

they were not movable structures.

There has been some testimony, your Honor, in

regard to the description of the land as given at the
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time that the complaint was filed. I do not believe

that that is too material a matter. Possibly I am
anticipating counsel, but the fact is that the de-

scription was made from the road as it then was.

But regardless of that, all of this land was at that

time and back until 1942 was still in the possession

of the Government.

I believe there is ample authority to support the

contention of the Government, certainly that the

testimony in respect to what Lieutenant Jackson or

what Colonel Generous said or what was stated by

Prank Nash of the Road Commission, that the

Courts have uniformly held that the United [138]

States would not be bound nor estopped by the acts

of any of its officers in making any arrangements or

agreements to do a thing which the law does not

sanction, and certainly neither the law nor the

Bureau of Land Management sanctions other

branches of the Government endeavoring to give

away or turn over into the hands of others land

which is property of the people as a whole.

I think the Government's case and the exhibits

which have been introduced in evidence tell the

story in support of our claim in far better fashion

than I am able to do myself.

Mr. Taylor : If the Court please

The Court : Mr. Taylor.

Mr. Taylor : 1 believe in this case we have a

matter in which one of the defendants. Art Anderson,

was perhaps unware of the proper method of mak-

ing an application for land which he thought was

open to location and settlement. The testimony of
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both Mr. Anderson and Mr. Gilbertson is to the

effect that they made all proper inquiries starting

with the Land Office, who told them that they had

no information upon that particular area, had no

maps. So, then, to pursue the inquiries further,

your Honor, they went to the Colonel at Big Delta,

Colonel Generous. He looked through their files and

said, well, from what he could find they could go on

it, but they referred them to a Lieutenant Jackson,

who [139] inquired at Ladd Field. Lieutenant Jack-

son said so far as he could ascertain it was open,

and Lieutenant Jackson even on a trip to Anchorage

went to the Land Office in Anchorage and ascer-

tained the same thing and advised them to stake it

and go on the property.

I don't know what more could have been done,

your Honor, in this respect.

Of course, anticipating there would be consider-

able travel over the Alcan Highway or the Alaska

Highway, as it is known now, they purchased a

ready-cut building and immediately threw the thing

together, or started to, until Mr. Nash told them

that they would have to move back a little bit, and

they then changed their lines and moved a little

further back to comply with what Mr. Nash thought

was the proper place for them to go.

After they had bought this building and got it

constructed, along comes a representative of the

Land Office and says they are in trespass.

Now, when he served that notice upon them, your

Honor, they still did not have a map of that area

and he assumed because they were ])uilding there



180 Arthur Anderson, et ah,

that they were in trespass. So then they opened

their business, as they had the building there, and

eventually this action was brought to evict them

from the property, and in this cause, your Honor,

they set out a specific piece of property by metes

and bounds beginning [140] at the point where the

southerly boundary line of the Alaska Highway

joins the easterly boundary line of the Richardson

Highway, and it wasn't until after the insitution of

this action, your Honor, that a survey was made

of that particular area by Mr. Toland, I believe,

and was introducted in evidence in this Court. I

believe it was Exhibit A. It was one of the large

maps introduced here which had that particular

point or particular area enlarged for the conven-

ience of counsel and for the convenience of the Court

so it would be more readily understood.

Now, after they got on this property, they had to

do certain other work. The health authorities, the

health officers, doctors of the Air Force, came and

said they would have to put a well on it, so they put

a well on it 110 feet, in all respects modernized the

buildings which were used for business purposes,

so that there was a place where transients coming

over the highway towards Fairbanks or going the

other way could get gasoline, meals, and they had a

limited number of lodgings for overnight.

Mr. McNealy said, why didn't they make an ap-

plication for this land at the time they went on

there. They did what they thought was right. Per-

haps they had made other applications or had filed

upon land and had made their location notice in a
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manner customary in former years of filing a notice

of [141] location upon unoccupied public domain,

believing that was sufficient to show that they

claimed the right to occupy the ground. But none of

this land, your Honor, was open for settlement until

after the institution of this suit.

Mr. McNealy says that the Government was in

possession of the land until 1942, but I don't know
what disposition of it was made in 1942 by the Gov-

ernment. I don't believe there is any evidence here

that any change in the possession of ownership oc-

curred at that time that I can see.

Now, I believe the Government is bound by their

own pleadings, bound by their own statements. They

have described in paragraph one of their complaint

a particular piece of land lying at the junction of

the Richardson and Alaska Highways. In fact, Mr.

Toland's map was brought here. The Court has it

before it now, in which they not only delineated the

triangle which Mr. Gilbertson and Mr. Anderson

are accused of occupying illegally in trespass but

also, your Honor, they show where the construction

of the buildings which had been erected by Mr.

Anderson, Mr. Gilbertson and Mr.Riley—of course,

Mr. Riley has no interest in this case—where those

buildings were situated and, your Honor, the evi-

dence is that neither of the buildings outside of an

out-house, which has been abandoned—do any of the

buildings occupied by Mr. Gilbertson or Anderson

lie within the boundaries of the description of the

land contained in this complaint. [142]

Now, throughout this case the defendants have
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denied these things, denied that they are holding"

this land, denied they are holding land illegally, and

stated how they happened to put np the buildings. I

think, your Honor, their contention was well taken,

because today Mr. Gilbertson or Mr. Anderson do

not have one building upon the land described in

this complaint. They lay outside of it; in close

proximity, I will confess, but the big building lies

in the Richardson Highway right-of-way and the

smaller building, I take it, is the power house or the

garage and lies within the Alaska Highway right-of-

way and there might be a part of a wanigan Avhich

is sitting there which is a removeable building, which,

as Mr. Gilbertson says, might be a little over the

edge of this land. That can be rectified in a few

moments. But the other small building, as delineated

on that map, shows a small square, and Mr. Gilbert-

son says that was formerly an out-house, which has

been abandoned since they modernized and dug

their cesspools and septic tanks and had other

methods of disposing of the sewerage.

I don't believe that the Government, your Honor,

can at this date come in and deny their own plead-

ings. I don't believe they can come in and introduce

this map in evidence and then say, "Well, it is so

close that the Court should give judgment for the

Government. '

'

I think the pleadings here would be construed

very strongly [143] against the pleader. It was easy

for them to make this complaint, your Honor, and

say certain things were a fact, but when they come

in and their own survej^ors at a later date make
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a survey of it showing that the buildings are not

on there and then to come in here and expect this

Court to assess damages against Mr. Gilbertson and

Mr. Anderson for having buildings on land that they

don't possess or occupy, I think they are precluded

from requesting relief from this Court because they

have not been upon them. And, your Honor, even

after those maps were made, they had ample oppor-

tunity to amend the complaint. They haven't asked

to amend it up to this date, if it was capable of being

amended by the pleader.

About the only way they could do it is to show

Mr. G-ilbertson and Mr. Anderson by another sur-

vey, which would be erroneous, widen the angle

down to the point of the triangle and say, "Well,

now we have got these buildings inside of the land

that we have described in the complaint." But at

this time, your Honor, none of these buildings are

in there, not a one of them, and I think under those

circumstances, your Honor, where the Government

has shown dilatory tactics in bringing this action,

dilatory tactics in notifying that they were tres-

passers, and then bring in a complaint in which the

evidence itself, their own evidence contradicts the

allegations of their complaint, I don't believe [144]

they should recover.

Associate counsel of Mr. McNealy's there at-

tempted to smooth that over by some questions to

Mr. Weiler, but those questions and the answers that

he got, your Honor, do not change that map, nor

does it change the pleadings in this case.

If the Court can believe that those buildings are
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mthin this description and are also outside of that

map, there is such a variance, your Honor, between

the pleadings and proof that the Government cer-

tainly cannot prevail. You can't go on one theory

and attempt to prove an opposite theory and still

prevail on your previous theory. It can't be done.

We feel, your Honor, that the Court should find

in favor of the defendants. The Government has this

land now. What is the use of making a judgment

against these men, who are not on the land, still

Government land? They are not evicting anybody.

And for damages, your Honor, there has been no

proof of damages.

Mr. Meek, I believe, testified as to the customary

procedure in the Land Office. The customary pro-

cedure in the Land Office, your Honor, is no sub-

stitute for a law or a regulation made under a pro-

vision of law. Absolutely no damages have been

proved. And they certainly, under the pleadings,

cannot assess damages such as Mr. Meek says [145]

they do, of one per cent of a certain amount and

varied steps up as the income increases, because

they picked some figures out of the air which we

don't know whether they are correct or wrong, so we

can't see, your Honor, where there was any damage

or where the proof is consistent with the pleadings.

We feel we are entitled to a verdict, your Honor.

Mr. McNealy : May it please the Court

The Court: Mr. McNealy.

Mr. McNealy: Mr. Taylor, in comparing the

notice staking the headquarters site, which was in-

troduced as Defendant's Exhibit 1 in the case, with

the description given and set forth in the complaint
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for ejectment, I can only reach one conclusion,

and that is that the drawer of the complaint pre-

pared his description based upon the location notice

and the place where the defendants here actually

claimed to settle upon and upon which they erected

their buildings.

I think there was testimony, may it please the

Court, in the first part of this trial that the differ-

ence between the description as shown on either the

defendant's document or the plaintiff's complaint

and the plats. Exhibit A before the Court, due to

the fact that Mr. Toland gave us his testimony that

in preparing the new survey or the survey and the

plats, that he had taken into consideration Public

Land Order 601, which widened the Richardson

Highway 300 feet. [146]

I believe, so far as the map is concerned, and the

fact that subsequent to this withdrawal order 386 the

highway was widened out 300 feet, there is nothing

in the evidence to show that this extra 300 feet

width which was added to the highway is in any

manner being used—in fact the pictures show that

these buildings are not out on the highway, and it

is answered simply—in fact, Mr. Toland testified in

preparing these plats that he took into consideration

also the later order widening the Richardson High-

way 300 feet on each side.

I think clearly that the description in the com-

plaint was compared with the notice and that par-

ticular fact does leave the Government in Court.

Further, in rebuttal, I would like to refer to what

is page 1 of Exhibit G, being the testimony of Mr.

Riley and Mr. Anderson, and their statement in
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answer No. 6. They stated that they came to the

Land Office—that is, Anderson and Riley—Gilbert-

son did not come along, "and we talked to Steger

about the Big Delta location and he advised us that

a reservation existed in this area, and we consulted

maps in attempting to determine the location of this

reservation.

"We have been shown maps at the counter of the

Land Office today, but we were unable to identify

any of these maps as the ones which we consulted

on the original trip. We merely tried to identify the

reservation lines from the Public Land [147]

Order."

Then, on page three, question and answer No. 18

of Exhibit G, the question was asked by Mr. Jorg-

enson: "At any time during your inquiry and con-

struction period were you made aware of the fact

that you were a trespasser on the reservation ? '

' and

the answer was they were never aware of trespass

until they were advised by "you people," which I

assume means the notice presented here in evidence.

And then again on page four, question and an-

swer 26, the question was put by Mr. Meek: "Did

you ever get any encouraging or positive informa-

tion from the District Land Office that would lead

you to believe that the Land was definitely open to

settlement '^ " And the answer was: "No." The next

question: "Did you receive encouragement from

any other source regarding settlement on this

land?" And they stated from all the military and

Mr. Nash they did receive this encouragement.

I believe, your Honor, that in one case, as to the
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right of the Government to hold their land and to

the lack of liability that they have for any mistakes

on the part of any of their agents, if there have been

any mistakes, have been fully decided in the case of

the United States v. Standard Oil Campany of Cali-

fornia, which is 20 Federal Supplement, page 453

to and including page 454.

I will reiterate, your Honor, that the written

evidence presented here in the form of exhibits, to-

gether with [148] testimony, fully supports the

Government's claim that they are entitled to re-

cover possession of this trianglar tract of prop-

erty as prayed for in the complaint.

The Court : I will take the matter under advise-

ment.

Clerk of Court: Court is adjourned until to-

morrow morning at 10 o'clock.

(Thereupon, at 3:45 p.m.. May 7, 1953, an

adjournment was taken.)

United States of America,

Territory of Alaska—ss.

I, Esther M. Midthun, official court reporter

for the District Court, District of Alaska, Fourth

Judicial Division, Fairbanks, Alaska, do hereby

certify that I was the official court reporter for the

above-named court on May 7, 1953, the date upon

which further proceedings in the cause of United

States V. Arthur Anderson and George Gilbertson

were had: that I recorded in shorthand all of the
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oral proceedings had in open court upon said date

;

and that the foregoing pages numbered 88 to 149,

inclusive, constitute a full, true, complete and ac-

curate transcript from my original shorthand notes.

Dated at Fairbanks, Alaska, this 21st day of

August, 1953.

/s/ ESTHER M. MIDTHUN,
Official Court Reporter.

Subscribed and sworn to before me this 21st day

of August, 1953.

[Seal] /s/ JOHN B. HALL,

Clerk of Court.

[Endorsed] : Filed August 21, 1953. [149]

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

I, John B. Hall, Clerk of the District Court,

Fourth Judicial Division, District of Alaska, do

hereby certify that the following list comprises all

proceedings in this cause listed on the Designation

of Record of the defendants and appellants, viz:

1. Complaint in Ejectment.

2. Answers of Defendants.

3. Opinion of the Court.

4. Findings of Fact and Conclusions of Law.

5. Judgment.

6. Notice of Appeal.
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7. Cost Bond.

8. Statement of Points.

9. Designation of Record for Printing.

Transcript of Proceedings of April 1, 1953,

(separate).

Transcript of Proceedings of May 1, 1953,

(separate).

All exhibits in Brown manila envelope.

Witness my hand and the seal of the above-

entitled Court this 12th day of September, 1953.

[Seal] /s/ JOHN B. HALL,
Clerk of Court.

[Endorsed] : No. 14016. United States Court of

Appeals for the Ninth Circuit. Arthur Anderson

and G-eorge Gilbertson, Appellants, vs. United

States of America, Appellee. Transcript of Record.

Appeal from the District Court for the District of

Alaska, Fourth Division.

Filed September 14, 1953.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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STATEMENT OF THE CASE.

That on or about the 13th day of January, 1948,

Arthur Anderson, located a parcel of land at the inter-

section of the Alaska Highway and Richardson High-

way, containing approximately 4.9 acres. At the time

of locating the said land, there were no maps of the

area in the local Land Office. Appellant made inquiry

of the Army officers at Big Delta, the officials of the

Alaska Road Commission, and others regarding the

location of the land in question.

Appellant filed his location notice in the Office of the

United States Commissioner and ex-officio Recorder

for the Precinct in which the land was located. There-



upon, appellants Anderson and Gilbertson, who had

purchased an interest in the land from Anderson, be-

gan the construction of a roadhouse on what they

thought was the land located.

Upon being advised by Frank Nash, Superintend-

ent of the Alaska Road Commission, that the Alaska

Highway right of way was 600 feet wide at that point,

the appellants moved their building back to a point

they thought was off the highway right of way and on

the land located by appellant, and continued their con-

struction work. They drilled a deep well, erected a

garage for the servicing of automobiles, and a build-

ing for the serving of meals and lodging to transient

guests. A bar was also installed therein and a gas

pump put in operation. That the value of all of said

improvements was in excess of $45,000.00. Such a bus-

iness venture was badly needed at that time, due to

the opening a short time previously of the Alaska

Highway and the influx of many cars driving in from

the States.
*

Facilities for securing gas, car servicing, meals and

lodging were long distances apart, and the business

begun by the appellants was badly needed. The Road

Commission crews were boarded at appellant's place

for two seasons.

On the 26th day of May, 1949, the United States

instituted an action in ejectment against the appel-

lants.

The land in question was surveyed by the Bureau

of Land Management a year or so after the institu-



tion of the action against appellants and it was found

that the structures erected were not on the land de-

scribed in the complaint in ejectment, but were lo-

cated within the Alaska Highway right of way re-

serve (Plaintiff's Exhibits "A" and '^B").

Issues were joined and trial was had before Hon.

Harry E. Pratt, Judge of the District Court, who
held for the plaintiff, as shown by said judgment

(T.R. 19-20). From this judgment appellants per-

fected their appeal to this Court.

Appellants rely upon the following points, to-wit:

POINT NO. 1.

THAT THE JUDGMENT WAS CONTRARY TO THE EVrOENCE.

In this respect, we respectfully call the Court's at-

tention to the description of the land from which the

United States is attempting to evict the appellants.

It is described with particularity by metes and bounds

and alleges that said lands were within the Buffalo

Center Reserve established by Public Land Order No.

386, dated July 31, 1947, whereas by Public Land

Order No. 601, dated August 16, 1949, a highway

right of way 600 feet is created through Buffalo Cen-

ter Reserve. In other words, the highway was widened

to 300 feet and a corresponding amount allocated for

highway purposes from the land embraced in Public

Land Order No. 386. It was in this area restored for

highway purposes that appellants built their business

buildings.



None of the structures of appellants are on the

land described in Plaintiff's complaint (Plaintiff's

Exhibits ''A" and ''B"). From this it can be plainly

inferred that the appellants did not occupy the land

from which the United States is attempting to evict

them.

The plaintiff is bound by its own pleadings. At no

time during the trial or thereafter did plaintiff's at-

torneys move to amend the complaint to conform to

the evidence, when the evidence of the plaintiff proved

that the appellants had never occupied or utilized in

any manner the land described in plaintiff's com-

plaint.

POINT NO. 2.

THAT THE JUDGMENT WAS CONTRARY TO THE LAW.

In respect to Point No. 2, it is contended by appel-

lants that the Public Land Order No. 601, dated Au-

gust 16, 1949, took from the Buffalo Center Reserve

a strip of land 600 feet wide for highway purposes,

and that the said strip then came under the jurisdic-

tion of the Alaska Road Commission and ceased to

be any part of the land withdrawn by Public Land

Order No. 386.

That as Public Land Order No. 601 was promul-

gated August 16, 1949, and after the entry of appel-

lants on said right of way, the Alaska Road Com-

mission was precluded from evicting appellants there-

from. And, likewise, the Bureau of Land Manage-

ment was precluded from evicting the appellants, as

I



they were not on the land described in their complaint,

or on the Buffalo Center Reserve.

POINT NO. 3.

THAT THE COURT ERRED IN ITS FINDINGS OF FACT
AND CONCLUSIONS OF LAW.

Appellants contend that the Findings of Fact were

not in conformity with the evidence, as the Court

in its Findings of Fact held that the appellants had

been in possession of the lands described in plain-

tiff's complaint since January 13, 1948, whereas the

evidence of the plaintiff was to the effect that the ap-

pellants had not been in possession of the land de-

scribed in the complaint.

Furthermore, in the prayer of the complaint, the

plaintiff asks for $500.00 damages for use of the land,

but the Court finds that the improvements made by

the appellants are of the value of $60,000.00 and the

said improvements, although not on the property

sought to be recovered by the plaintiff, are to be given

to the plaintiff as damages, although no damages

have been proven. There is nowhere in the record any

evidence of damages to the plaintiff.

POINT No. 4.

The opinion of the Court is not consistent

with the facts as testified to by the witnesses

called by both parties to this action, in that the

Court assumes that the appellants occupied and
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used the land described in the complaint in said cause,

whereas the witnesses' testimony clearly indicates

that they constructed the improvements outside of the

boundaries of the land described in plaintiff's com-

plaint. The exhibits, consisting of maps of the area

surrounding Buffalo Center (Exhibits "A" and ^'B")

clearly show that one of the buildings is located on the

Richardson Highway right of way, and the other on

the Alaska Highway right of way.

Although Notice of Location was recorded in the

Office of the U. S. Commissioner at Fairbanks, by

appellant Anderson, and directions were given Ander-

son by Frank Nash as to where the buildings were to

be situated, they still were not placed on the land

which is the subject of this suit. Anderson filed a lo-

cation notice and then never entered on the land de-

scribed in his location notice.

Although counsel for appellants has made search

for decisions of the Appellate Courts in cases involv-

ing similar set of facts, will confess that no cases in

point have been found.

It appears that this case is based upon facts rather

than law. That the questions involved are

:

Did appellants occupy the land described in plain-

tiff's complaint?

Were the buildings situate on the land described

in plaintiff's complaint?

The answers to the two preceding questions must

be in the negative. Consequently, the appellants should

prevail and this Court reverse the judgment and



Decree from which the appellants have perfected this

appeal.

Dated, Fairbanks, Alaska,

January 25, 1954.

Respectfully submitted,

Wakren a. Taylor,

Attorney for Appellants.
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In the United States Court of Appeals

for the Ninth Circuit

No. 14016

Arthur Anderson and George Gilbertson, appellants

V.

United States of America, appellee

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ALASKA

BRIEF FOR THE UNITED STATES, APPELLEE

OPINION BELOW

The district court's opinion (R. 11-14) is reported at

113 F. Supp. 1 (D. Alaska 1953).

JURISDICTION

The jurisdiction of the district court rested on 28

U.S.C., sec. 1345. Judgment was entered July 29, 1953

(R. 19-20). Notice of appeal was filed August 7, 1953

(R. 21). Jurisdiction of this Court rests on 28 U.S.C.

sees. 1291, 1294 (2).

QUESTION PRESENTED

Whether appellants were rightly ejected from public

land withdrawn from appropriation by the United

States prior to appellants' entry and erection of struc-

tures thereon.

(1)



STATEMENT

On July 31, 1947, the Department of the Interior,

Bureau of Land Management, promulgated Public

Land Order No. 386 (hereinafter designated P. L. O.

No. 386), 43 C. F. E. 1947 Supp., pp. 6161, 6165. Among
other things it provided for the withdrawal from ap-

propriation under the public land laws

:

Buffalo Center

A tract of land containing approximately 5440

acres at the junction of the Alaska Highway and
the Richardson Highway, on the east bank of Delta

River, more particularly described as follows:

Beginning at a point in the center line of the

Alaska Highway at Mile Station 1427, ^ approxi-

mately in latitude 64° I'N., and longitude 145°

41'W., thence by metes and bounds

:

South 80 chains

;

West 186 chains, more or less, crossing Jarvis

Creek and Richardson Highway to the east bank
of Delta River

;

Northerly, with the meanders of the east bank
of Delta River 334 chains, more or less, to a point

on the bank of said river which is 240 chains in

northing from the point of beginning of this de-

scription
;

East 180 chains, more or less, crossing Richard-

son Highway to a point due north of the point of

beginning of this description;

South 240 chains to the point of beginning.

On August 16, 1949, the Bureau of Land Manage-

ment promulgated P. L. O. No. 601 which "subject to

^ Mile Station 1427 is about one and a half miles southeast of

the buildings here involved down the Alaska Highway (R. 101).



valid existing rights and to existing surveys and with-

drawals for other than highway purposes" reserved

rights of way for certain roads not here involved and

established 600 feet as the right of way for the Alaska

and Richardson Highways, 43 C. F. R., 1952 Supp.,

p. 262.

'

The United States is and has been for more than fifty

years the owner of the above-described property (R.

3, 5). In November of 1947 appellants became in-

terested in a triangular piece of land comprising about

5 acres on the southeast corner of the junction of the

Alaska and Richardson Highways. They went to the

Land Office for information about the availability of

land in the Big Delta or Buffalo Center area and were

informed as to the existence of P. L. O. No. 386 and

the land covered by the withdrawal (R. 37-38, 162-163,

167). Not satisfied, appellants inquired of Mr. Nash,

superintendent of the Alaska Road Commission, and

Colonel Generous and Mr. Jackson of Ladd Field, and

received noncommittal answers (R. 135, 136, 138, 141,

150). They did not apply to the Land Office for this

land nor receive any encouragement from that office

(R. 121, 148). On January 21, 1948, appellants filed a

"notice of location" in the office of the United States

Commissioner (R. 110). After an investigation a]3-

pellants were served with a notice on March 12, 1948,

that they were trespassing on the Buffalo Center Re-

serve and that any improvements must be removed

within 60 days or become the property of the Govern-

ment (R. 64).

Subsequently the Triangle Lodge and several adja-

^ P. L. 0. No. 386 had already established a 600 feet right of way
for the Alaska Highway to its junction with the Richardson High-
way which includes the land here involved.



cent buildings were completed by appellants.^ The lodge

and buildings are approximately in the center of the

Buffalo Center Reserve (R. 45-46, 102-103). Appel-

lants opened for business in the spring of 1949 (R. 138>

and apparently have since operated a substantial busi-

ness (R. 127). The buildings are being used as a res-

taurant, bar, liquor store, gas station, tire service, and

for overnight accommodations (R. 75, 137).

On May 26, 1949, the Government filed this eject-

ment suit and sought damages in the amount of $500

(R. 3-5). The complaint describes the 5-acre tract by

exterior boundaries and alleges that this land is v^ithin

the Buffalo Center Reserve (R. 4). Appellants claimed

that the buildings were within the highway right of

way (R. 50-55, 103-108). After a trial without a jury

(R. 25-171) the judge in an opinion filed June 30, 1953

(R. 11-14) held that the land staked out by appellants

was within the boundaries of the Buffalo Center with-

drawal of P. L. O. No. 386 (R. 13), that the notice filed

by appellants was not required or permitted by De-

partment regulation (R. 12), and consequently appel-

lants were at all times trespassers on the land (R. 14).

Accordingly he filed findings of fact (R. 15-17) and

conclusions of law (R. 17-18) to that effect on July 29,

1953. The same day the judge entered judgment that

the United States was the owner of the land and should

have the permanent improvements (R. 19-20). This

appeal followed (R. 21).

^ The trial judge found that appellants "made certain improve-

ments on said real property of a value of some Sixty Thousand
),000.00) Dollars" (Fdg. Ill, R. 17).



ARGUMENT

Since the land involved was withdrawn from appropriation

prior to appellants' location on it they acquired no rights

Appellants do not deny that the land as described in

the complaint falls within the exterior limits of the

Buffalo Center Reserve withdrawn by P. L. O. No. 386.

Indeed they could not. The evidence shows it (State-

ment p. 4), examination of the description confirms

it (Statement p. 2), and the trial judge so found

(Statement p. 4). It is apparent that inasmuch as

the land v/as withdrawn prior to appellants' entry they

could not have acquired the land.

Nevertheless appellants at the trial (R. 50-55, 103-

108, 181-184) and again in this Court (Br. 3-4, 6) have

relied on a specious argument that the proof does not

conform to the pleadings because the buildings are lo-

cated on the highway right of way established through

and within Buffalo Center Reserve by P. L. O. No. 601,

issued August 16, 1949. Appellants argue (Br. 4-5)

that the highway right of way ceased to be a part of the

land withdrawn by P. L. O. No. 386 even though the

part in question is within Buffalo Center Reserve.

Prom this they conclude that the Bureau of Land Man-

agement cannot eject them because the Alaska Road

Commission has jurisdiction, but the latter cannot eject

them because its jurisdiction was acquired subsequent

to appellants' location on the property. It is enough

to say—as did the judge (R. 13-14)—that neither

P. L. O. No. 601 nor any other order adjusting highway

widths has any effect on the Buffalo Center Reserve

withdrawal. P. L. O. No. 601 states specifically that

the withdrawal is subject to existing withdrawals for



other than highway purposes. It is thus perfectly

dear that P. L. O. No, 601 did not re-open the land

for appropriation by individuals. The fact remains

that the land belongs to the United States and was with-

drawn from appropriation on July 31, 1947, and thus

at all times since was unavailable for settlement.

Furthermore, appellants did not take the necessary

steps to acquire this tract. Filing the "notice of loca-

tion" created no rights in appellants. Such a notice

is merely one step in acquiring an agricultural home-

stead in Alaska which commences by filing an appro-

priate application in the land office. See 48 U.S.C, sees.

108, 117, 119, 371. The only law under which appellants

could be claiming is 48 U.S.C, sec. 461, providing for

commercial tracts. Under that law an application must

be filed in the land office of the district where the land

is situated. The application must be sworn to by the

applicant, corroborated by two witnesses, and show

among other things "that no portion of the tract ap-

plied for is occupied or reserved for any purpose by the

United States." 43 C. F. R., sec. 64.4 pp. 22-23. Ap-

pellants did not apply to the land office (Statement

p. 3). It is elementary "that the mere settlement

upon public lands without taking some steps required

by law to initiate the settler's right thereto, is wholly

inoperative as against the United States." Biissian-

Amcrican Co. v. United States, 199 U. S. 570, 575

(1905).

II

The trial judge properly awarded the buildings on the land

to the United States

As a general rule improvements placed on land by a

trespasser become part of the realty and are recovered



with it by the owner of the land. 1 Thompson on Real

Property, sec. 174, p. 262. Particularly where the tres-

pass is upon land of the United States the trespasser is

entitled to no consideration on account of improve-

ments erected by him. Russian-American Packing Co.

V. United States, 39 C. Cls. 410 (1904), aff'd 199 U.S.

570 (1905). As this Court said in Jones v. United

States, 195 F. 2d 707, 709: "What Jones had expended

for improvements was immaterial * * *."

Moreover, it should be noted here that the structures

were completed by appellants after the government had

served them with notice of trespass and warned them

to remove their improvements. Thus there is nothing

to suggest that they should receive re-imbursement

therefor. However the court in fairness to appellants

denied damages to the United States remarking "the

said improvements compensating therefor." (Concl.

II, R. 18).
CONCLUSION

It is submitted that the judgment should be affirmed.

Respectfully,

Perry W. Morton,

Assistant Attorney General.

Theodore P. Stevens,

United States Attorney,

k Fairbanks, Alaska.

Roger P. Marquis,

Edmund B. Clark,

Attorneys, Department of Justice,

Washington, D. C.

February 1954.
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Attorneys for Defendants-Appellants.

In the United States District Court for the East-

ern District of Washington, Southern Division.

No. 711

SPADA DISTRIBUTING CO., INC., an Oregon

Corporation,

Plaintiff,

vs.

TONY PALMIERO and RUBY PALMIERO,
Husband and Wife,

Defendants.

COMPLAINT

Comes now the plaintiff, and for cause of suit

against defendants, complains and alleges as fol-

lows:

I.

Plaintiff is a corporation duly organized under

and existing by virtue of the laws of the State of

Oregon.

II.

Defendants Tony Palmiero and Ruby Palmiero

are citizens of the State of Washington.

III.

The matter in controversy exceeds, exclusive of

interest and costs, the sum of $3,000.00.

lY.

On or about March 27, 1952, defendants Tony

Palmiero and Ruby Palmiero, husband and wife,
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on the one hand and plaintiff on the other hand,

made and entered into a crop growing and mar-

keting agTeement. Thereafter and on or about

March 28, 1952, the said agreement was recorded

and placed on file in the office of the Auditor of

Benton County, State of Washington, the said in-

strument bearing file No. 287211 of said Auditor's

office.

V.

By terms of said agreement said defendants,

Tony Palmiero and Ruby Palmiero agreed to sell

plaintiff the entire 1952 potato crop grown on Sec-

tion 34, Township 10, Range 24, Benton County,

State of Washington; and plaintiff agreed to pur-

chase the said potato crop grown on the afore-

described real property under the terms and con-

ditions set forth in said agreement. In said agree-

ment defendants, Tony Palmiero and Ruby Pal-

miero stipulated and agreed not to sell or other-

wise dispose of any of the potato crop to be grown

upon the real property aforedescribed to any per-

son, firm or corporation other than to the plaintiff.

A true copy of said crop growing and market-

ing agreement is attached hereto, marked Exhibit

*'A" and by this reference made a part hereof,

as though fully set forth herein.

VI.

On or about August 6, 1952, defendant Tony

Palmiero and Henry Anderson as First Parties

and Davis-Baxter Produce Co., Inc., a Washington

corporation, as Second Party, entered into an agree-

ment whereby said defendant, Tony Palmiero and
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said Henry Anderson bargained and sold unto said

Davis-Baxter Produce Co., Inc., seventeen (17)

acres of White Rose potatoes where tops have been

beaten off, all situate on the real property, being

the subject matter of the aforesaid crop growing

and marketing agreement. Said agreement is repre-

sented by a bill of sale executed by said defendant,

Tony Palmiero and Henry Anderson before a No-

tary Public on or about August 6, 1952, and filed

for record in the Auditor's office of Benton

County, State of Washington, under file No. 287211

of said Auditor's office. A true copy of said in-

strument is attached hereto, marked Exhibit ''B,"

and by this reference made a part hereof, as though

fully set forth herein. On or about August 7 and 8,

1952, said Davis-Baxter Produce Co., Inc., har-

vested said potatoes from the aforesaid real prop-

erty. In making and entering into said agreement

defendant Tony Palmiero directly violated and

breached his said crop growing and marketing

agreement with plaintiff.

VII.

Defendants refused to deliver unto plaintiff the

seventeen (17) acres of White Rose potatoes where

tops have been beaten off, situated upon the real

property being the subject matter of the crop

growing and marketing agreement between plain-

tiff and defendants, but on the contrary, and as

here alleged, defendants sold the same unto Davis-

Baxter Produce Co., Inc., all as set forth in para-
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graph VI hereof. Defendants refuse to deliver an-

other potato crop now ready for harvesting upon

the real property described in the crop growing

and marketing agreement, and defendants threaten

to sell and deliver said potatoes to third persons

in direct violation of their crop growing and mar-

keting agreement with plaintiff; and plaintiff al-

leges that said defendants will, unless restrained

therefrom, breach the said crop growing and mar-

keting agreement with plaintiff as they have here-

tofore done, as aforealleged, to the great and irrep-

arable injury to plaintiff. Said injury cannot be

fairly and adequately compensated for in damages.

VIII.

Said crop growing and marketing agreement is

fair, just and equitable, and plaintiff* has performed

the terms and conditions of said agreement on its

part to be performed, and is read}^, willing and

able to perform all conditions on its part to be

performed, as provided by said marketing agree-

ment.

IX.

Plaintiff is engaged in the distribution of po-

tatoes and other lines of produce on a state-wide

and nation-wide basis. Relying on the said agree-

ment with defendants, Tony Palmiero and Ruby

Palmiero, as well as other agreements such as the

aforedescribed, made with other growers in the

Prosser area of the State of Washington, plain-

tiff made extensive preparation for the sale and

distribution of the potatoes to be obtained under
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its agreement with defendants, Tony Palmiero and

Ruby Palmiero, and to this end made commitments

with brokerage houses in the Middle West and

elsewhere in the United States. Plaintiff will suffer

grave injury to its business reputation and good

will in the event defendants fail and refuse to com-

ply with and go through with their crop growing

and marketing agreement with plaintiff, and unless

the defendants are enjoined from violating the said

agreement, the said damages are of an intangible

character, and are incalculable of measurement.

Wherefore, plaintiff prays:

1. That defendants Tony Palmiero and Ruby

Palmiero be permanently enjoined and restrained

from selling or otherwise disposing, or delivering

or shipping to any person, firm or corporation

other than to plaintiff, any of the potato crop grow-

ing upon the real property set forth in the said

crop growing and marketing agreement, to wit:

Section 34, Township 10, Range 24, Benton County,

Washington

;

2. That said defendants, Tony Palmiero and

Ruby Palmiero be required specifically to perform

all of the terms of the crop growing and marketing

agreement on their part to be kept and performed;

3. That this Court make its order requiring the

defendants, Tony Palmiero and Ruby Palmiero to

show cause, at a place and time appointed in said

order, why they should not be enjoined and re-

strained during the pendency of this suit, from do-
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ing any of the acts and things complained of; and

that a temporary restraining order be granted

plaintiff herein enjoining and restraining defend-

ants, Tony Palmiero and Ruby Palmiero, their

servants, agents and attorneys, and each of them,

until the hearing upon the order to show cause,

from selling or otherwise disposing of, or deliver-

ing or shipping other than to plaintiff any of the

potato crop now growing upon the real property de-

scribed in the said crop growing and marketing

agreement between plaintiff and defendants,

namely Section 34, Township 10, Range 24, Benton

County, Washington; and that upon the hearing

of said order to show cause that a preliminary in-

junction be granted herein, restraining said de-

fendants during the pendenc}^ of this cause from

selling or otherwise disposing of or delivering or

shipping other than to plaintiff any of the potato

crop growing upon Section 34, Township 10, Range

24, Benton County, Washington;

4. That plaintiff be allowed its costs and dis-

bursements incurred herein;

5. For such other and further relief as the

Court may deem just in the premises.

/s/ MICHAEL J. KERLEY,

/s/ IRVING KORN,
Attorneys for Plaintiff.
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EXHIBIT A

Vol. 10 Page 532

Fee No. 287211

Crop Growing and. Marketing AgTeement

It is agreed and understood by and between Tony

Palmiero and Ruby Palmiero, husband and wife,

hereinafter collectively referred to as first party,

and Spada Distributing Co., Inc., an Oregon Cor-

poration, hereinafter referred to as second party,

as follows, to wit

:

1. The purpose of this agreement is to estab-

lish a potato growing and marketing agreement

between the parties for the 1952 season upon the

terms and conditions herein stated.

2. First party is the owner of the following de-

scribed real property, situated in Benton Countj^

Washington, to wit:

Section Thirtj^-four (34) Township Ten (10)

Range Twenty-four (24) County and State

aforesaid.

First party agrees to furnish fifty-seven (57)

acres more or less of the aforesaid real property,

as w^ell as all machinery, water, equipment and

labor necessary to successfully grow, harvest and

deliver in proper season, the 1952 potato crop to

be grown upon the aforesaid real property, to the

second party's warehouse at Prosser, Washington,

or to such other place or places in the vicinity of
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Prosser, Washington, designated by second party.

In connection with all work to be done by first

party, first party agrees to do the same in a work-

manlike and farmerlike manner.

3. Second party agrees to furnish such seed,

fertilizer, cutting of seed, dust and other forms of

disease preventatives which in its discretion are

necessary to grow the potatoes on the acreage

herein involved. Second party is to be repaid or

reimbursed therefor in accordance with arrange-

ments made and/or to be made between the parties.

4. First party agrees to sell second party the

entire crop grown on the aforedescribed real prop-

erty.

5. Second party agrees to purchase, at the then

prevailing market price, the potatoes grown upon

the aforedescribed real property, during the regu-

lar 1952 potato marketing season and first party

shall deliver the said potatoes to the second party

as provided in paragraph 2 hereof, and first party

agrees to give second party three (3) days' notice

of each date upon which first party will deliver

potatoes to the second party at the place or places

of delivery designated by second party. All ad-

vances and loans of whatsoever nature and when-

soever made by second party unto first party shall

be deducted from any monies owing first party by

reason of the premises.

6. As security for the faithful performance of

this agreement as well as for advances and loans
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made and/or to be made by second party, first

party agrees to and by these presents does convey,

assign and set over unto second party, the first

party's entire right, title and interest in and to the

crop to be grown upon the aforedescribed real

property.

7. First party understands that second party's

operations require it to obtain from the Pasco-

Prosser area an extensive and continuous supply

of potatoes during the 1952 regular marketing sea-

son. First party therefor recognizes that the fore-

going purpose is the basic reason for the making

and entering into of this agreement and it is ab-

solutely essential that first party shall strictly and

fully comply with and perform all the stipulations

and agreements on their part to be performed as

provided herein. First party hereby stipulates and

agrees not to sell or otherwise dispose of any of the

potato crop to be grown upon the aforedescribed

real property to any person, firm or corporation

other than the second party. It is hereby further

mutually agreed that inasmuch as it is impossible

at this time to fix and estimate the actual damages

which may be sustained by second party in the

e^ent first party shall fail to abide by their agree-

ment to market their entire 1952 potato crop

through second party, such damages are accord-

ingly estimated and agreed upon as fifteen (15c)

per cwt., for all marketable potatoes grown upon

the aforesaid real property and disposed of by first

party, as liquidated damages, which sum shall be
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allowed in any action brought by the second party

to recover damages for the breach of this agree-

ment by the first party should the second party

elect to bring such an action.

In Witness Whereof the parties have hereunto

set their hands and seals this 27th day of March,

1952.

TONY PALMIERO,

RUBY PALMIERO,

[Seal] SPADA DISTRIBUTING CO.,

INC., an Oregon Corporation.

By FRED SPADA,
President.

Spada Distributing Co., Inc.

Corporate Seal

Portland, Oregon.

State of Washington,

County of Benton—ss.

The undersigned, being first duly sworn on oath,

depose and say that the aforesaid Crop Growing

and Marketing Agreement is made in good faith,

and without any design to hinder, delay or defraud

creditors.

TONY PALMIERO,

RUBY PALMIERO.

Subscribed and sworn to before me this 27th day

of March, 1952.

[Seal] BYARD B. SLOCUMB,
Notary Public in and for the State of Washington.

Commission expires July 6, 1952.
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State of Washington,

County of Benton—ss.

I, the undersigned, a Notary Public in and for

the State of Washington, do hereby certify that on

the 27th day of March, 1952, personally appeared

before me, Tony Palmiero and Ruby Palmiero, his

wife, herein referred to as first party, to me known

to be the individuals described in and who executed

the within instrument and acknowledged that they

signed and sealed the same as their free and volun-

tar}^ act and deed for the uses and purposes therein

mentioned and further that they executed the afore-

said crop growing and marketing agreement in

good faith and without any design to hinder, de-

lay, or defraud creditors.

[Seal] BYARD B. SLOCUMB,
Notary Public in and for the State of Washington,

residing at Prosser, Washington.

Commission expires July 6, 1952.

State of Oregon,

County of Multnomah—ss.

On this 27th day of March, 1952, before me the

undersigned officer, personally appeared Pred

Spada, who acknowledged himself to be the Presi-

dent of Spada Distributing Co., Inc., an Oregon

corporation, and that he as such president being

authorized to do so, executed the foregoing instru-
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ment for the purposes therein contained by sign-

ing the name of the corporation by himself as

President.

In Witness Whereof I have hereunto set my hand

and seal.

[Seal] LEONARA J. LEAF,
Notary Public for Oregon.

My Commission expires 6/26/53.

Filed for record at request of Spada Distributing

Co., Inc., March 28, 1952, at 2:04 p.m., filed as

Chattel Mortgage No. 287211, and is recorded in

Volume 10 of Miscellaneous at page 532.

EXHIBIT B

BILL OF SALE
294458

Know All Men By These Presents, That Tony

Palmiero and Henry Anderson of the first part for

and in consideration of the sum of Ten Dollars and

other consideration Dollars, lawful money of the

United States to them in hand paid, at or before

the ensealing and delivery of these presents to

Davis-Baxter Produce Co., Inc., of Grandview,

Washington, of the second part, the receipt whereof

is hereby acknowledged, have bargained and sold,

and by these presents do grant and convey unto the

said parties of the second part their executors, ad-
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ministrators and assigns following described per-

sonal property situate in Benton County, State of

Washington, to wit

:

17 acres of White Rose potatoes where tops

have been beat off situate in the Southeast

Quarter of Section 34, Twp. 10 N. Range 24,

E.W.M.

Second parties accept delivery of said potatoes

in the field where the same are at the present time

and agree to harvest and deliver said potatoes to

warehouse.

To Have and to Hold the same unto the said

parties of the second part their executors, adminis-

trators and assigns forever.

And I do for my heirs, executors, administrators

covenant and agree to and with said parties of the

second part their heirs, executors, administrators

and assigns to warrant and defend the sale of said

property, goods and chattels hereby sold unto the

said parties of the second part their heirs, execu-

tors, administrators and assigns against all and every

person and persons whomsoever lawfully claiming

or to claim the same.

In Witness Whereof, I have hereunto set my
hand and seal this 6th day of August, 1952.

TONY PALMIERO,

HENRY ANDERSON.

Signed, Sealed and Delivered in Presence of:
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State of Washington,

County of Yakima—ss.

Personal Certificate of Acknowledgment

On this day personally appeared before me Tony

Paliero and Henry Anderson to me known to be

the individuals described in and who executed the

within and foregoing instrument, and acknowledged

that they signed the same as their free and volun-

tary act and deed, for the uses and purposes therein

mentioned.

Given under my hand and official seal this 6th

day of August, A.D., 1952.

My Commission expires on the 29th day of Aug-

ust, 1955.

[Seal] DALE F. McKENZIE,

Notary Public in and for the State of Washington,

residing at Grandview, therein.

Commission expires Aug. 29, 1955.

[Endorsed] : Filed August 18, 1952.
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[Title of District Court and Cause.]

ANSWER AND CROSS-COMPLAINT

Come now the defendants above named and for an-

swer to plaintiff's complaint admit, deny and allege

as follows:

1.

For answer to paragraph 1 of plaintiff's complaint,

these defendants not being fully informed as to the

truth or falsity thereof, deny each and every allega-

tion therein contained.

2.

For answer to paragraph 2 of plaintiff's complaint,

these defendants admit the allegations therein con-

tained.

3.

For answer to paragraph 3 of plaintiff's complaint,

these defendants admit the allegations therein con-

tained.

4.

For answer to paragraph 4 of plaintiff 's complaint,

these defendants admit the allegations therein con-

tained.

5.

For answer to paragraph 5 of plaintiff's complaint,

these defendants state that the terms of said market-

ing agreement are contained therein, a true copy

of which has been admitted in evidence in the above-

entitled case as plaintiff's Exhibit 1.

6.

For answer to paragraph 6 of plaintiff's complaint,
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these defendants deny each and every allegation con-

tained therein, except that these defendants, after a

material breach of the above-referred to marketing

agreement, sold certain potatoes to Davis-Baxter

Produce Co., Inc.,

7.

For answer to paragraph 7 of plaintiff's complaint,

these defendants deny each and every allegation

therein contained, except that the defendants sold

certain potatoes to Davis-Baxter Produce Co., Inc.

8.

For answer to paragraph 8 of plaintiff's complaint,

these defendants deny each and every allegation

therein contained.

9.

For answer to paragraph 9 of plaintiff's complaint,

these defendants deny each and every allegation

therein contained.

For a First Affirmative Defense These Defendants

Allege

:

1.

On August 4, 1952, defendants delivered certain

potatoes to plaintiff, in accordance with the terms

and conditions of said crop growing and marketing

agreement. Thereafter plaintiff advised defendants

by a statement that plaintiff was paying the defend-

ants the sum of $45.00 per ton for U. S. No. I's,

which said price was in violation of the terms and
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conditions of said agreement, in that said agreement

required plainti:ff to pay the then prevailing market

price, which was the sum of $85.00 per ton for U. S.

No. I's on August 4, 1952. That from and after Au-

gust 4, 1952, defendants requested pkiintiff to give

them some assurance that the prevailing market

price would be paid, in accordance with the terms of

said crop growing and marketing agreement and

offered to deliver all potatoes under the marketing

agreement to plaintiff according to the terms and

condtions of said marketing agreement at the then

prevailing price. Said plainti:ff failed and neglected

to give any such assurance and failed and neglected

to pay defendant, or credit defendant, for more than

$45.00 per ton for U. S. No. I's on the August 4,

1952, delivery. Said failure to pay more than $45.00

per ton as aforesaid, and said failure to assure de-

fendants that they would receive the then prevailing

market price, as required by said contract, consti-

tuted a material breach of said market agreement.

By Way of Further Answer and Cross-Complaint,

these Defendants Allege

:

1.

Defendants re-allege the allegations contained in

paragraph 1 of defendants' First Affirmative De-

fense.

2.

The plaintiff, prior to harvest, advanced to de-

fendants against the payments to be made by plain-

tiff to defendants under said crop growing and
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marketing agreement the sum of approximately

$7,200.00.

3.

On August 1, 1952, defendants delivered to plain-

tiff 1027 sacks of U. S. No. I's and 206 sacks of U. S.

No. 2's and were given credit for the net sum of

$4,376.40, on the basis of the prevailing market of

$80.00 per ton for the No. I's and $50.00 per ton for

the No. 2's, or a total sum of $4,623.00, less sorting

charges of $246.60; and on August 4, 1952, defend-

ants delivered to plaintiff 1259 sacks of U. S. No. I's

and 317 sacks of U. S. No. 2's, at 100 lbs. per sack,

at which time the then pervailing market price was

$85.00 per ton for No. I's and $55.00 per sack for

No. 2's. That under said marketing agreement de-

fendants were entitled to receive the sum of $6,222.50

for said delivery made on August 4, 1952. That de-

fendants have received no other moneys from plain-

tiff except said advance of approximately $7,200.00.

That there is now due and owing defendants from

plaintiff the sum of $3,398.90, being the diff'erence

between said advances and the prevailing market

value of said potatoes at the time of delivery thereof.

Said plaintiff, although demand therefor has been

made, has failed and neglected to pay the same.

Wherefore, defendants pray for judgment as fol-

lows :

1. For judgment dismissing the complaint of the

plaintiff with prejudice.

2. For judgment against the plaintiff in the sum

of $3,398.90.
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3. For judgment against plaintiff for defendants'

costs and disbursements taxable by law.

/s/ KENNETH C. HAWKINS,

/s/ CHAFFEE & ATKIN,
Attorneys for Defendants.

[Endorsed] : Filed August 20, 1952.

[Title of District Court and Cause.]

PRETRIAL ORDER

As the result of a pretrial conference heretofore

had on the 18th day of February, 1953, in the

Courtroom of the United States Court House at

Yakima, Washington, whereat the Honorable Sam
M. Driver presided, the plaintiff was represented

by Michael J. Kerley and Irving Korn and the de-

fendants were represented by Kenneth C. Hawkins

and Stephen E. Chaffee, their attorneys of record,

the following issues of fact and law were framed

and exhibits identified:

Admitted Facts:

1. That Spada Distributing Co., Inc., is an Ore-

gon corporation duly organized and existing under

and by virtue of the laws of said State and duly

licensed to do business in the State of Washington.

2. That at all times herein involved the defend-

ants Tony Palmiero and Ruby Palmiero were and
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now are husband and wife and residents and citizens

of the State of Washington.

3. That the matter in controversy exceeds, exclu-

sive of interest and costs, the sum of $3,000.00.

4. That at all times herein mentioned the defend-

ant, Tony Palmiero, acted as agent of and for the

benefit of the community composed of himself and

Ruby Palmiero.

5. That at all times herein involved the defend-

ants knew^ that plaintiff was engaged in the business

of buying potatoes for resale and selling the same.

6. That on or about March 27, 1952, the defend-

ants, Tony Palmiero and Ruby Palmiero, husband

and wife, on the one hand and plaintiff on the other

hand, made and entered into a crop growing and

marketing agreement. Thereafter and on or about

March 28, 1952, the said instrument was recorded

as a chattel mortgage in Volume 10 of Miscellane-

ous, at page 532, and filed on said date by said

Auditor at 2:04 p.m. as Chattel Mortgage No.

287211.

7. The parties agree that pursuant to the terms

of the marketing agreement the plaintiff purchased

for the use and benefit of the defendants the follow-

ing, to-wit:

(a) 259 sacks Russet seed foundation at a total

price of $1,554.00.

(b) 80 sacks of Morcrop fertilizer at a total price

of $480.00.
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(c) 386 sacks Blue tag Oregon White Rose seed

at a total price of $1,833.50.

(d) 246 sacks Morcrop fertilizer at a total price

of $1,137.75.

(e) 114 sacks of Morcrop fertilizer at a total

price of $438.90.

(f) 386 sacks of seed cut for planting at a total

price of $154.40.

(g) 19 sacks of fertilizer at a total price of $90.25.

(h) 259 sacks of Gem seed potatoes cut for plant-

ing at $103.60.

The parties therefore stipulate that the total

amount of said merchandise purchased by plaintiff

for the use and benefit of defendants under said

Crop Growing and Marketing Agreement totals $5,-

792.40, for which amount plaintiff is entitled to a

credit against any potatoes sold by defendants to

plaintiff under said marketing agreement.

8. The parties agree that on August 5, 1952, de-

fendant, Tony Palmiero, and one Henry Anderson

sold to Patrick Clarke, the following amounts of

potatoes grown upon the land covered by the mar-

keting agreement, to-wit:

(a) 856—100-pound sacks of U. S. No. 1 Long

White potatoes at $88.00 per ton.

(b) 178—100-pound sacks of U. S. No. 2 Long

White potatoes at $60.00 per ton.

9. The parties further stipulate that on August

6, 1952, defendant, Tony Palmiero, and Henry An-

derson, sold by bill of sale to Davis-Baxter Produce

Co., Inc., a Washington corporation, 17 acres of
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White Rose potatoes where tops had been beaten

off, all situate on the real property covered by the

marketing agreement.

10. The parties further agree that defendants

sold and delivered to Davis-Baxter Produce Co., the

following amounts of potatoes grown on the land

covered by said Crop Crowing and Marketing

Agreement, to-wit:

(a) On August 7, 1952, 1195—100-pound sacks of

U. S. No. 1 Long Whites and 206—100-pound sacks

of U. S. No. 2 Long Whites.

(b) On August 8, 1952, 150—100-pound sacks of

TJ. S. No. 1 Long Whites and 23—100-pound sacks

of U. S. No. 2 Long Whites.

(c) On August 9, 1952, 1536—100-|)ound sacks of

U. S. No. 1 Long Whites and 367—100-pound sacks

of U. S. No. 2 Long Whites.

(d) On August 11, 1952, 915—100-pound sacks of

U. S. No. 1 Russets-Long Whites and 318—100-

pound sacks of IT. S. No. 2 Russets-Long Whites.

(e) On August 21, 1952, 1195—100-pound sacks

of U. S. No. 1 Russets and 240—100-pound sacks of

U. S. No. 2 Russets.

(f) On August 22, 1952, 1681—100-pound sacks

of U. S. No. 1 Russets and 355—100-pound sacks of

U. S. No. 2 Russets.

(g) On August 23, 1952, 1262—100-pound sacks

of U. S. No. 1 Russets and 272—100-pound sacks of

U. S. No. 2 Russets.

11. The parties therefore stipulate that the de-

fendants sold from the said real property covered



Spada Distributing Co., Inc. 25

by the said marketing agreement a total of 10,649

—

100-pound sacks of U. S. No. 1 and U. S. No. 2

Russets and Long Whites combined to said Patrick

Clarke and Baxter-Davis Produce Co.

12. The parties further stipulate that on August

1, 1952, the defendants delivered and sold to plain-

tiff from the said property covered by the said

marketing agreement and under the terms of said

marketing agreement 1027 100# sacks of U. S. #1
Long White Potatoes at $80.00 per ton, or at $4.00

per hundred-pound sack, for a total amount of

$4,108.00, and further delivered and sold 206 100#
sacks of IT. S. #2 Long White potatoes at the rate

of $50.00 per ton, or $2.50 per hundred-pound sack,

for a total of $515.00, making a total figure of $4,-

623.00, less $246.60 for sorting, resulting in a net

amount due and owing defendants from plaintiff in

the sum of 4,376.40.

13. It is stipulated between the parties that un-

der the terms of said marketing agreement, Exhibit

1, the plaintiff agreed to pay to the defendants the

prevailing market price at the time of delivery of

potatoes delivered under said marketing agreement.

That on August 4, 1952, the defendants delivered to

the plaintiff 1259 100# sacks of U. S. #1 potatoes,

and the plaintiff credited to the defendants the sum

of $2.25 per cwt., less a sorting charge of $251.80,

or a net credit of $2,580.95, and the defendants con-

tended that the said potatoes were so delivered un-

der the said marketing agreement, and the plaintiffs

contended that said potatoes so delivered were de-
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livered imder the terms of an agreement between

the parties evidenced by a check and voucher #32,

dated May 28, 1952, Exhibits 2 and 2(a).

14. It is further stipulated between the parties

that on August 4, 1952, the defendants delivered to

the plaintiff potatoes harvested from the property

covered by the said marketing agreement. Exhibit

1, 135 100# sacks of U. S. #1 potatoes and 182

100# sacks combination, 17% #2s and 23% culls,

at $2.75 per cwt. for #2s and 50c per cwt. for culls,

or a total of $777.25, less sorting charges of $63.40,

resulting in a net credit in favor of defendants in

the sum of $713.85.

Exhibits

1. It is hereby stipulated that plaintiff's Exhibit

1 for identification may ))e admitted in evidence for

all purposes. It is stipulated that plaintiff's Ex-

hibits 2 through 13 may be offered in evidence by

the plaintiff, and defendants will not object upon

the grounds of identification or authenticity, but

reserve all other objections.

2. It is further stipulated between the parties

that defendants' Exhibit 14 may be offered in evi-

dence without objection by plaintiff upon the

grounds of identification or authenticity, but plain-

tiff reserves all other objections.

Plaintiff's Contentions

Plaintiff's contentions denied by defendants with

respect to the Crop Growing and Marketing Agree-

ment are:
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1. That i)lamtiff had i^erformed and was ready,

willing and able to perform all its obligations under

said Crop Growing and Marketing Agreement.

2. That plaintiif demanded of defendants that

they comply with and perform under said Crop

Growing and Marketing Agreement.

3. That defendants first breeched said Crop

Growing and Marketing Agreement on the morning

of August 5, 1952, by selling Patrick Clarke the

said potatoes afore-enumerated, which potatoes were

grown upon and came from the land sul^ject to the

Crop Growing and Marketing Agreement. That de-

fendants thereafter further breeched said Crop

Growing and Marketing Agreement by selling Bax-

ter-Davis Produce Company the said potatoes afore-

enumerated and at the times aforesaid, which pota-

toes were grown upon and came from the land sub-

ject to the Crop Growing and Marketing Agree-

ment.

4. By reason of defendants so breeching their

Crop Growing and Marketing Agreement, plaintiff

claims damages against defendants in the siun of

$976.20.

5. Plaintiif advanced to defendants under said

Crop Growing and Marketing Agreement, the sum

of $5,792.40. Defendants delivered and sold potatoes

to plaintiff under said Crop Growing and Market-

ing Agreement in the sum of $5,090.25. Plaintiff

claims defendants owe on this account the sum of

$702.15.
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Plaintiff's further contentions are:

1. On or about May 28, 1952, plaintiff and de-

fendant Tony Palmiero entered into an agreement

which is evidenced by plaintiff's check and voucher

No. 32, respectively marked herein Plaintiff's 2 and

2A. By said agreement plaintiff purchased from

defendant Tony Palmiero and defendant Tony

Palmiero sold to plaintiff 10 cars of Russets U. S.

No. 1 potatoes at $50.00 per ton, less sorting, and 5

cars of Long White U. S. No. 1 potatoes at $45.00

per ton, less sorting. Plaintiff by said check and

voucher No. 32 paid defendant Tony Palmiero the

sum of $1,500.00 as an advance on account of the

purchase of said potatoes. Defendant Tony Pal-

miero endorsed said check No. 32 and cashed it on

or about May 30, 1952.

2. On or about August 4, 1952, defendant Tony

Palmiero delivered to plaintiff at a warehouse used

by plaintiff at Prosser, Washington, 1,259 one hun-

dred pound sacks of U. S. No. 1 Long White pota-

toes. Plaintiff accepted and was entitled to accept

the same under the terms of the agreement between

plaintiff and defendant Tony Palmiero evidenced

by said check and voucher No. 32. The total pur-

chase price for said potatoes at the rate of $45.00

per ton or at the rate of $2.25 per hundredweight

is the sum of $2,832.75, less sorting in the amount

of $251.80, leaving a net amount in the sum of

$2,580.95. Defendant Tony Palmiero was entitled

to said sum of $2,580.95 less the sum of $1,500.00

which plaintiff advanced to defendant Tony Pal-
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miero on account of the purchase of said potatoes

on May 28, 1952, evidenced by said check and

voucher No. 32.

3. On or about August 5, 1952, plaintiff de-

manded of defendant Tony Palmiero that he comply

with the said agreement evidenced by said check

and voucher No. 32 and deliver to plaintiff the cars

of potatoes at the prices agreed upon between plain-

tiff and defendant Palmiero in their agreement evi-

denced by said check and voucher No. 32. At said

time defendant Tony Palmiero denied to plaintiff

that he had any such agreement with plaintiff and

further told plaintiff that the would not deliver

any potatoes at the prices specified in said agree-

ment evidenced by said check and voucher No. 32.

On August 6th, 1952, defendant Tony Palmiero

reiterated said refusal upon demand being made

upon him by defendant for delivery of such potatoes

under said agreement. Ever since said dates de-

fendant Tony Palmiero has refused and neglected

to deliver or to offer to deliver to plaintiff any

potatoes in accordance with said agreement evi-

denced by said check and voucher No. 32.

4. Defendant Tony Palmiero has had available

for delivery to plaintiff the said potatoes called

for by the said agreement evidenced by said check

and voucher No. 32. Further, there was available

for purchase by defendant Tony Pahniero to deliver

to plaintiff sufficient potatoes to perform defend-

ant Tony Palmiero 's obligations under the agree-

ment evidenced by check and voucher No. 32.
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5. By his conduct defendant Tony Palmiero

led plaintiff reasonably to believe that defendant

Tony Palmiero accepted said check and voucher

No. 32 in part payment of and as evidence of the

agreement between the parties, and plaintiff rea-

sonably relied upon said conduct of defendant Tony

Palmiero to its detriment. Plaintiff contends that

defendant Tony Palmiero is estopped to deny that

there is an agreement between the parties evidenced

by said check and voucher No. 32.

6. Plaintiff has always been ready, willing and

able to comply with all the terms, provisions and

conditions on its part to be performed in accord-

ance with said agreement evidenced by check and

voucher No. 32.

7. By reason of defendant Tony Palmiero 's

breech of said agreement evidenced by check and

voucher No. 32 to deliver to plaintiff the 10 cars of

Russett U. S. No. 1 potatoes and the remaining

541 sacks of U. S. No. 1 Long White potatoes,

plaintiff claims damages against defendants in the

sum of $5,679.90.

8. In the event defendants were entitled to be

paid at the prevailing market price for the potatoes

delivered by defendants to plaintiff on August 4,

1952, plaintiff claims damages against defendants

for breech of said agreement evidenced by said

voucher and check No. 32 for their failure to deliver

to plaintiff the said 10 cars of Russett U. S. No.

1 potatoes at $50.00 per ton less sorting, and the 5
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cars of Long White U. S. No. 1 potatoes at the

rate of $45.00 per ton less sorting, to plaintiff's

damages in the sum of $10,590.00.

Defendants' Contentions

Defendants' contentions which are denied by plain-

tiff, are as follows

:

1. Defendant contends that the marketing agree-

ment, plaintiff's Exhibit No. 1 is the only agreement

entered into between the parties pertaining to the

sale of defendants' potatoes to the plaintiff.

2. The defendants deny any oral agreement or

any other agreement except Exhibit 1 for the sale

of potatoes to the plaintiff, and particularly deny

that he at any time entered into any agreement to

sell IT. S. No. 1 Russets at $50.00 per ton or U. S.

No. 1 Long AVhites at $45.00 per ton.

3. The defendants contend that the delivery of

potatoes on August 1 and August 4 to the plaintiff

was entirely under the marketing agreement, Ex-

hibit 1.

4. The defendants contend that the plaintiff

breached the marketing agreement, Exhibit 1, by

refusing to give to the defendants pack-out slips,

and by refusing to make payment when requested

on August 4, 1952; by failing to give credit to de-

fendants and by failing to pay defendants the then

prevailing market price of $85.00 per ton.

5. By reason of the breach of the Spada Dis-
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tributing Co., Inc., the plaintiff herein, or the mar-

keting agreement, because of its failure to pay the

then prevailing market price for potatoes delivered

to it by defendants under said marketing agree-

ment, the defendants were at liberty to sell their

potatoes to whomever they saw fit.

6. By reason of the aforesaid breach of said

marketing agreement by the Spada Distributing Co.,

Inc., the plaintiff, the defendants are not liable in

damages in any way, shape or form to the plaintiff.

7. By reason of the aforesaid breach by Spada

Distributing Co., Inc., and by reason of the delivery

of potatoes to the plaintiff, the defendant is entitled

to judgment against the jDlaintiff in the sum of

$3,398.90, representing the difference l)etween the

advances to defendants by plaintiff", as evidenced

by Exhibits 2 and 3, and the prevailing market

value of the potatoes delivered to plaintiff at the

time of delivery thereof.

8. It is defendants' contention that the alleged

oral agreement, if any, modified the crop marketing

agreement. Exhibit 1, with respect to fifteen cars

of potatoes as to price only, and that all other

terms of the crop marketing agreement remain in

full force and effect with respect to said fifteen

cars of potatoes and with respect to all other pota-

toes covered by said crop marketing agreement. In

no event shall plaintiff recover more than $3.00

per ton under the liquidated damage provision of

said contract.

II
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The pleadings on file in this case are not sup-

planted by this pretrial order, })ut are supplemented

and amended hereby.

Dated at Yakima, Washington, this 20th day of

February, 1953.

/s/ SAM M. DRIVER,
United States District Judge.

Approved

:

/s/ IRVING KORN,
Of Counsel for Plaintiff.

/s/ K. C. HAWKINS,
Of Counsel for Defendants.

[Endorsed] : Filed February 20, 1953.

[Title of District Court and Cause.]

DEFENDANTS' PROPOSED INSTRUCTIONS

Come now the defendants and submit the follow-

ing proposed instructions to be given to the jury

in the above-entitled case.

/s/ KENNETH C. HAWKINS,

/s/ STEPHEN E. CHAFFEE,
Attorneys for Defendants.

Instruction No. 1

The written marketing agreement has been ad-

mitted by both parties and is therefore binding

upon both of them. While a written agreement may
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be modified orally, such oral modification, if any,

must be proven by the plaintiff by a fair preponder-

ance of the evidence.

Instruction No. 2

I instruct you that in law the check and voucher,

Exhibits 2 and 2A do not constitute a contract in

and of themselves. Before the prices, date of de-

livery and quantities therein referred to become

binding, it is necessary that plaintiff prove by a

fair preponderance of the evidence that an oral

agreement or modification of the written crop mar-

keting agreement was entered into by both parties

to that effect.

Instruction No. 3

In giving the following instruction the Court does

not wish to indicate whether the Court feels that an

oral contract, as alleged by the plaintiff, has or

has not been proven, but the instruction is given

you to be used only in the event you find that an

oral agreement has been established by a fair pre-

ponderance of the evidence.

If you find that plaintiff and defendants orally

agreed on or about the 28th day of May, 1952, that

of the potatoes previously sold under the written

crop agreement defendant would deliver ten cars of

Russets at $45.00 per ton, and five cars of Whites

at $40.00 per ton, both U. S. No. 1 grade, then I

instruct you that the law is that the seller at the

time of delivery of potatoes on August 4, 1942, or

prior thereto, had the right to deliver potatoes
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either under the written agreement at the then pre-

vailing market price, or under the oral agreement

at the $45.00 per ton price. If you find that Mr.

Palmiero delivered the potatoes on August 4 under

the written agreement, then you are instructed that

the plaintiff breached its agreement by not paying

and/or crediting the defendants at the prevailing

market price of potatoes on August 4, 1952, if you

so find, and in such event you should return a

A^erdict in favor of the defendants upon their cross-

complaint against the plaintiff Spada Distributing

Co., Inc.

Anderson v. Crisp, 5 Wn. 178

6 Williston on Contracts (Rev. Ed.) Sec. 1795

Instruction No. 4

If you find that the Spada Distributing Co., Inc.,

or any of its agents, withheld payment of the pur-

chase price of potatoes delivered by defendants to

Spada Distributing Co., Inc., in order to protect

plaintiff Spada Distributing Co., Inc., against de-

fendants' failure to deliver further potatoes, then

you are instructed that such withholding of all or

any portion of the purchase price for the potatoes

delivered constituted a breach of the written crop

marketing agrement, and if you find that there was

an oral agreement modifying such w^ritten crop

agreement, then such withholding of the purchase

price of potatoes delivered would also constitute a

breach of such oral agreement, if any, and I in-
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struct you further that in such event the defendants

Mr. and Mrs. Pahniero would be excused in law

from further performance of either the written

agreement or the oral agreement, if you should find

that there was such an oral agreement, and the

defendants Mr. and Mrs. Palmiero would be entitled

to judgment against the plaintiff on their cross-

complaint.

14 A.L.R. 1225

Instruction No. 5

The right to designate upon which contract, if you

find that there was more than one contract, potatoes

were delivered on August 4, 1952, was with the

defendants Mr. and Mrs. Palmiero. Any effort by

plaintiff to apply the same otherwise than as indi-

cated by the defendants Mr. and Mrs. Palmiero

constituted a breach of the contract or contracts be-

tween the parties, relieving the defendants from

any further obligation to deliver potatoes and en-

titling them to claim the balance of the purchase

price of the potatoes actually delivered.

Instruction No. 6

If you find that the defendants, Mr. and Mrs.

Palmiero, delivered the potatoes on August 4, 1952,

intending that they be applied upon and received

by the plaintiff under the written crop marketing

agreement, Exhibit 1, then if you find that the

plaintiff applied said potatoes in any other manner

and refused to pay the then prevailing market
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price, that such application and refusal to pay

breached the marketing agreement as written or as

modified (if you find that it was orally modified)

and such breach excused the defendants Palmiero

from making any further deliveries and entitles

them to a judgment against the plaintiff for the

balance of the purchase price.

Instruction No. 7

You shall find that the plaintiff, Spada Dis-

tributing Co., Inc., breached the agreement, or

modification, thereof, if any, involved here if you

find, by a fair preponderance of the evidence any

one of the following situations:

1. If defendant delivered potatoes to plaintiff

on August 4, 1952, under the marketing agreement,

and if the plaintiff applied same to the oral agree-

ment, if any, without the consent of defendants,

then plaintiff breached the agreement or modifica-

tion thereof.

2. If plaintiff at any time withheld the purchase

price of potatoes delivered for the purpose of en-

forcing the agreement as written or as orally modi-

fied (if you find it was so modified) then plaintiff

broke the agreement.

3. If plaintiff either refused to give to the de-

fendants Mr. and Mrs. Palmiero, pack-out slips

or refused to make payment when requested on

August 4, 1942, or failed to give credit to defendants

or failed to pay defendants the then prevailing
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market price of $85.00 per ton, or in either of the

aforesaid events, then the plaintiff breached the

crop marketing agreement as written or as orally

modified (if you find it was so modified).

Instruction No. 8

A breach by one party excused all breaches there-

after by the other party. Consequently, even though

Mr. Palmiero repudiated the oral modification

claimed by plaintiff, he did not break his contract

with plaintiff if plaintiff was guilty of a previous

breach, either by failing to pay prevailing market

prices for potatoes delivered by Mr. Palmiero under

the written agreement or by withholding the pur-

chase price to secure performance.

Instruction No. 9

I instruct you that under the marketing agree-

ment defendant Mr. Palmiero had the right to de-

liver at such times as he saw fit during the potato

season. He did not breach the agreement even

though he did not deliver at times requested by

plaintiff Spada Distributing Co., Inc.

Instruction No. 10

I instruct you that under the oral modification, if

any, of the crop marketing agreement, defendant

Mr. Palmiero had the right to deliver at any time

up to and including September 10, 1952. He did

not breach such oral agreement, if any, by refusing

to deliver potatoes from his field prior to that time.
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Instruction No. 11

Even though you may find that Mr. Palmiero re-

fused to admit the existence of the oral agreement,

if he on August 4, 1952, or prior thereto, indicated

he would deliver on August 4, 1952, under the writ-

ten crop marketing agreement, then plaintiff had to

accept same under that agreement and pay the

prevailing prices, and its failure so to do would

constitute a breach of its obligation.

Instruction No. 12

I instruct you that since the marketing agreement

makes no provision as to time of payment, then

payment of purchase price and delivery are con-

current obligations. If, therefore, you find that

there was no oral modification, or if you find de-

fendant delivered under the marketing agreement,

the plaintiff, Spada Distributing Co., Inc., breached

its contract if it did not pay the prevailing market

price at the time of delivery.

2 Mechem Sales, Sec. 1407

Leewi v. Lon, 76 Wn. 480

Instruction No. 13

If you find that the plaintiff breached the written

crop marketing agreement, as modified by an oral

agreement, if any, then the defendant Mr. Palmiero

was thereafter at liberty to sell his potatoes else-

where and is entitled to a verdict against the plain-

tiff, Spada Distributing Co., Inc., for the balance

of the purchase price.
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Instruction No. 14

Even though you may find Mr. Pahniero after

August 4, 1952, repudiated the oral modification of

the written agreement claimed by plaintiff, you

must find he was entitled to do so if he delivered

the potatoes on August 4, 1952, under the written

agreement and the plaintiff either applied such

potatoes to the oral modification claimed by it or

failed to pay the prevailing price or withheld pay-

ment to secure performance. In either of such

events, your verdict must be for the defendants

upon their cross-complaint.

Instruction No. 15

I instruct you that if you find for the defendants,

Mr. and Mrs. Palmiero, on their cross-complaint,

then your verdict shall be for the market value of

the potatoes delivered to plaintiff, less advances and

credits, which is the sum of $3,398.90.

Instruction No. 16

Under the terms of the written contract. Exhibit

1, it is provided that the buyer shall recover of the

seller, Mr. Palmiero, in the event of breach, the

sum of $3.00 per ton for such potatoes as are not

delivered. It is lawful for the parties to contract

with respect to damages in this manner, and if you

find for the plaintiff, you shall award it not to

exceed $3.00 per ton for potatoes not delivered.

25 C.J.S. 685

Miller v. Mattice, 298 P. 640
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Instruction No. 17

A written agreement may be modified by a later

oral agreement, and the rights of the parties are

governed by the terms of the oral agreement, if

any, but the subsequent oral agreement, if any,

does not affect the terms, conditions or provisions

of the earlier written agreement, except only those

covered by the oral agreement. Unless you find by

a fair preponderance of the evidence that the

parties at the time of making the oral agreement,

if any, agreed to abrogate the written contract, then

the liquidated damage provision of the written con-

tract applies, and if under other instructions, you

find the plaintiff entitled to recover, it is limited to

$3.00 per ton, and your verdict cannot exceed that

amount.

77 C.J.S. 774

Barham v. Vickers 122 Wn. 439

Instruction No. 18

I instruct you there can be no estoppel unless

the act or admission relied on is plainly inconsist-

ent with the right asserted. Thus, if you find that

the cashing of the check with the voucher attached

is not inconsistent with Mr. Palmier 's contention

that there was no oral agreement, then there can be

no estoppel.

31 C.J.S. 282

[Endorsed]: Filed February 24, 1953.
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DEFENDANTS' PROPOSED
INTERROGATORIES

Interrogatory No. 1

Did Tony Palmiero agree that potatoes delivered

on August 4, 1952, could be applied to the oral

agreement, if any?

Interrogatory No. 2

Did defendant Tony Palmiero authorize plaintiff

Spada Distributing Co., Inc., to apply the Long

Whites delivered on August 4, 1952, upon either

an oral contract or contract by estoppel for five cars

of Whites and ten cars of Russets ?

Interrogatory No. 3

Did Mr. Palmiero cash the check and keep the

voucher with full knowledge that the same were

delivered to him by plaintiff pursuant to an oral

agreement to sell 15 cars of potatoes at contract

prices, rather than pursuant to the written market-

ing agreement %

31 CJS 344,340

Interrogatory No. 3

Did Mr. Palmiero cash the check and keep the

voucher with full knowledge that the same were de-

livered to him by plaintiff pursuant to an oral

agreement to sell 15 cars of potatoes at contract

prices, rather than pursuant to the written market-

ing agreement?

31 CJS 344,340

[In margin] : Withdraw this one.
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2. Taking into consideration all the facts and

circumstances, such as the signing and acknowledg-

ment by plaintiff and defendant's of the Crop

Growing and Marketing Agreement covering all

the crop of potatoes to be grown upon 57 acres of

defendant's farm the cashing of the $1,500.00 check

and retention of the voucher, the statement of re-

ceiving agent Slocumb to Palmerio that all potatoes

delivered on week beginning Aug. 4th would be on

special price contract, the fact that he failed and

refused to give Palmerio pack-out slip for potatoes

on Aug. 4th on the afternoon of that day or on the

two following days, the failure or refusal of Howard
Micheleas with whom the original contract to talk

with Palmerio on the evening of Aug. 4th after

Palmerio had made a request for such a conversa-

tion before the delivery of any more potatoes, the

bringing of this suit on the Marketing Agreement

and Crop Grrowing Contract for specific perform-

ance of that contract and for an injunction and

other conduct, did Spada Distributing Company
have right to rely, and did said company rely on

delivery of fifteen cars of potatoes to plaintiff's sub-

stantial detriment?

[Italics appeared as pencilled alteration on origi-

nal.]

[Endorsed] : Filed February 26, 1953.
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[Title of District Court and Cause.]

SPECIAL VERDICT

Question No. 1

:

Did the plaintiff and the defendants, prior to and

about May 28, 1952, enter into an oral agreement

evidenced by the check, plaintiff 's exhibit 2, and the

voucher, plaintiff's exhibit 2-A, for the sale of the

five cars of long white potatoes and the ten cars of

russett potatoes mentioned in the voucher ? (Answer

yes, or no.)

Answer : Yes.

(If your answer to question 1 is "yes," do not an-

swer question number 2, but if your answer is

"no," then answer question number 2).

Question No. 2

:

Taking into consideration all of the surrounding

facts and circumstances as shown by the evidence,

did the cashing of the check, plaintiff's exhibit 2,

by the defendant Tony Palmiero, and his retention

of the voucher, plaintiff's exhibit 2-A, and any

other conduct on his part with reference to the

transaction reasonably lead the plaintiff Spada Dis-

tributing Co., to believe that said defendant had

accepted and considered himself bound by an agree-

ment to sell and deliver to plaintiff the five cars

of long white potatoes and ten cars of russett pota-

toes mentioned in the voucher at the prices and on

the terms therein indicated, and did defendant Tony

Palmiero know or have good reason to believe that
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the check and voucher were offered as an agreement

for the purchase and sale of said potatoes, and did

the plaintiff reasonably rely on such belief and act

thereon to its substantial detriment? (Answer yes,

or no.)

Answer :

(Regardless of what your answers to questions num-

bers 1 and 2 may be, answer the following ques-

tion No. 3.)

Question No. 3:

Did plaintiff's representative Byard B. Slocumb

on or about July 31, 1952, tell the defendant Tony

Palmiero in substance or effect that on August 4,

1952, Palmiero would have to start making de-

liveries of potatoes to plaintiff on the May contract

for the sale of five cars of long white potatoes and

ten cars of russett potatoes? (Answer yes, or no.)

Answer : Yes.

/s/ V. T. BOAZ,
Foreman.

Second verdict received by the Court at 6 :15 p.m.,

and ordered filed.

/s/ STANLEY D. TAYLOR,
Clerk.

[Endorsed] : Filed February 26, 1953.
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In the District Court of the United States for the

Eastern District of Washington, Southern Di-

vision

Civil No. 711

SPADA DISTEIBUTING CO., INC., an Oregon

Corporation,

Plaintiff,

vs.

TONY PALMIERO and RUBY PALMIERO,
Husband and Wife,

Defendants.

JUDGEMENT ORDER

The above-entitled cause came on regularly for

trial in the above-entitled Court on the 23rd day of

February, 1953, before a jury duly empanelled and

sworn to try the matters at issue, the honorable Sam
M. Driver, Judge, presiding. The plaintiff appeared

in person and by Irving Korn and Michael J.

Kerley, its attorneys, and the defendants appeared

in person and by Kenneth Hawkins and Stephen

Chaffee, their attorneys.

Opening statement were made by respective coun-

sel, and testimony was introduced by the plaintiff

and by the defendants, after which the respective

parties rested.

Thereafter closing arguments were made by re-

spective counsel, and the Court instructed the jury

as to the law and submitted the matter to the jury

upon a special verdict. Whereupon the jury re-
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tired for its deliberations, and thereafter returned

to open court its special verdict, of which the

following is a substantial copy, to wit:

"Question N'o. 1:

''Did the plaintiff and the defendants, prior to

and about May 28, 1952, enter into an oral agree-

ment evidenced by the check, plaintiff's exhibit 2,

and the voucher, plaintiff's exhibit 2-A, for the

sale of the five cars of long white potatoes and the

ten cars of russett potatoes mentioned in the vou-

cher? (Answer yes, or no.)

''Answer: Yes.

"(If your answer to question number 1 is

'yes' do not answer question number 2, but if

your answer is 'no' then answer question num-

ber 2.)

"Question No. 2:

"Taking into consideration all of the surrounding

facts and circumstances as shown by the evidence,

did the cashing of the check, plaintiff's exhibit 2,

by the defendant Tony Palmiero, and his retention

of the voucher, plaintiff* 's exhibit 2-A, and any other

conduct on his part with reference to the trans-

action reasonably lead the plaintiff Spada Dis-

tributing Co., to believe that said defendant had

accepted and considered himself bound by an agree-

ment to sell and deliver to plaintiff the five cars of

long white potatoes and ten cars of russett potatoes

mentioned in the voucher at the prices and on the
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terms therein indicated, and did defendant Tony

Palmiero know or have good reason to believe that

the check and voucher were offered as an agreement

for the purchase and sale of said potatoes, and did

the plaintiff reasonably rely on such belief and act

thereon to its substantial detriment? (Answer yes,

or no.)

*'Answer:

"(Regardless of what your answers to questions

number 1 and 2 may be, answer the following

question No. 3.)

''Question No. 3:

"Did plaintiff's representative Byard B. Slocumb

on or about July 31, 1952, tell the defendant Tony

Palmiero in substance or effect that on August 4,

1952, Palmiero would have to start making de-

liveries of potatoes to plaintiff on the May contract

for the sale of five cars of long white potatoes and

ten cars of russett potatoes? (Answer yes, or no.)

"Answer: Yes.

"/s/ V. T. BOAZ,
'

' Foreman. '

'

Whereupon, said verdict was duly received, and

It is Hereby Ordered that the said verdict be en-

tered of record, and

Rule 49(a) of the Rules of Civil Procedure for

the United States District Court provides that if,

in submitting a special verdict, the court omits any
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issue of fact raised by the pleadings, or by the evi-

dence, each party waives his right to a trial by

jury of the issues so omitted, unless before the

jury retires, he demands its submission to the jury,

and said rule further provides that as to an issue

omitted without such demand the Court may make

a Finding, and

The Court, Being Fully Advised in the Premises,

pursuant to Rule 49(a) of the Rules of Civil Pro-

cedure for the United States District Courts, now
for the purpose of supplementing the findings con-

tained in the jury's special verdict, makes the fol-

lowing

Findings of Fact

1. On March 27, 1952, defendants, as First

Parties, and plaintiff as Second Party, entered into

a written crop growing and marketing agreement.

The contract provided that the defendants were to

plant, grow and harvest, on approximately 57 acres

of land, which they owned in Benton County, Wash-

ington, a crop of potatoes, all of which they agreed

to sell and deliver ''in proper season" to the plain-

tiff. The plaintiff agreed to make certain advances

to the defendants to cover the cost of seed potatoes,

fertilizer, and insecticide, and to pay defendants for

the potatoes, upon delivery, ''at the then prevailing

market price." The contract contained the follow-

ing liquidated damage clause:

"It is hereby further mutually agreed that,

inasmuch as it is impossible at this time to fix

and estimate the actual damages, which may be
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sustained by Second Party, in the event First

Parties shall fail to abide by their agreement

to market the entire 1952 potato crop through

Second Party, such damages are, accordingly,

estimated and agreed between the parties as

15c per cwt., for all marketable potatoes, grown

upon the aforesaid real property and disposed

by First Parties."

On or about March 28, 1952, said Crop Growing

and Marketing Agreement was recorded and placed

on file in the office of the Auditor for Benton

county. State of Washington, the said instrument

bearing file No. 287211 of said Auditor's office.

2. The contract, which, the jury found in its

special verdict, the parties made about May 28,

1952, for the sale of ten cars of Russetts and Five

cars of Long Whites, at a fixed price, for future de-

livery, covered a portion of the same potatoes which

were to be grown by the defendants under the Crop

Growing and Marketing Agreement of March 27,

1952.

3. The defendants did plant and grow and har-

vest potatoes upon the 57 acres of land covered by

the Crop Growing and Marketing Agreement, and

the plaintiff made substantial advances, as agreed,

in the total sum of $5,792.40 for seed potatoes,

fertilizer, and insecticide. In addition thereto plain-

tiff advanced to defendants the sum of $1500.00 on

the May 28, 1952, contract.
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4. When, about July 31, 1952, as the jury found

in its special verdict, the plaintiff's representative,

Byard B. Slocumb, told defendant, Tony Palmiero,

that on August 4, 1952, Palmiero would have to

start making deliveries of potatoes on the May
contract, said defendant did not expressly agree, or

acquiesce, in the delivery of the potatoes on that

day, to apply on the May contract; but on the con-

trary, he did not definitely decline to make such

deliveries, and he did not offer to make deliveries

under the May contract at some future time, or at

all. At that time, Tony Palmiero said to Byard B.

Slocumb, in substance and effect, that he, Palmiero,

wished to "get out of" the May contract, and that

he wished to discuss the matter further with plain-

tiff's field representative, Mr. Howard Michaelis.

5. On August 1, 1952, the defendants delivered

and sold to plaintiff from the property covered by

the Crop Growing and Marketing Agreement of

March 27, 1952, and under the terms of said Crop

Growing and Marketing Agreement, 1027 100#
sacks of U. S. #1 Long A¥hite Potatoes at $80.00

per ton, or at $4.00 per #100 sack, for a total

amount of $4,108.00, and further, so delivered and

sold 206 100# sacks of U. S. No. 2 Long White

Potatoes at the rate of $50.00 per ton, or $2.50 per

100# sack, for a total of $515.00, making a total

figure of $4,623.00, less $246.60 for sorting, result-

ing in a net amount due and owing defendants from

plaintiff in the sum of $4,376.40 by reason thereof.

On August 4, 1952, defendants delivered and sold
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to plaintiff from the property covered by the said

Crop Growing and Marketing Agreement, and under

the terms of said Crop Growing and Marketing

Agreement, 1259 100# sacks of U. S. #1 potatoes

at $85.00 per ton, or at $4.25 per 100# sack, for a

total amount of $5,350.75, less $251.80 for sorting

resulting in a net amount due and owing defendants

from plaintiff in the sum of $5,098.95 on account

thereof.

On August 4, 1952, the defendants delivered to

plaintiff potatoes harvested from the property cov-

ered by the said Crop Growing and Marketing

Agreement, 135 100# sacks of U. S. No. 2 potatoes,

and 182 100# sacks combination, 11% No. 2 and

23% culls, at $2.75 per cwt., for No. 2's, and 50c per

cwt., for culls, or a total of $777.25, less sorting

charges of $63.40, resulting in a net credit in favor

of defendants in the sum of $713.85. Defendants did

not agree that any potatoes delivered on Aug. 4,

1952, be applied on the May contract and did not

acquiesce in any such application.

By reason of the foregoing potatoes so delivered

and sold by defendants to plaintiff, defendants are

entitled to a credit in this cause in the total sum of

$10,189.20.

6. Early in the morning of August 5, 1952, the

defendant, Tony Palmiero, talked with the said

Howard Michaelis, on defendants' form, where the

potatoes were grown, and at that time, said defend-

ant denied that he had ever entered into any con-

tract of May 28, 1952, for the sale of potatoes at a
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fixed price for fiiture delivery and absolutely re-

pudiated any such contract and refused to make any

deliveries thereunder. At that time, said defendant

further declared and announced that he would not

deliver any more potatoes to plaintiff, unless Mr.

Michaelis gave instructions, in writing, to plain-

tiff's representatives to pay for such potatoes at

the prevailing market price upon delivery. The said

defendant, Tony Palmiero, proceeded to deliver the

potatoes grown upon his lands, covered by the Crop

Growing and Marketing Agreement, in Benton

county, State of Washington, to purchasers other

than the plaintiff and delivered no more potatoes to

the plaintiff.

On the morning of August 5, 1952, defendants

breached said crop growing and marketing agree-

ment of March 27, 1952, by selling Patrick Clarke

856 100# sacks of U. S. No. 1 Long White Potatoes

at $88.00 per ton, and 178 100# sacks of U. S. No.

2 Long White Potatoes at $60.00 per ton, which

potatoes were grown upon and came from the land

covered by said Crop Growing and Marketing

Agreement.

Defendants again breached said Crop Growing

and Marketing Agreement on August 6, 1952, when

on said date defendants sold by Bill of Sale to

Davis-Baxter Produce Co., Inc., a Washington cor-

poration, 17 acres of White Rose Potatoes where

tops had been beaten off, all situated on the land

covered by said Crop Growing and Marketing

Agreement; and by reason thereof defendants dis-

posed of all of their Long White Potatoes.
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By August 20, 1952, defendant^ had disposed of

all of their Russett Potatoes grown on their lands

covered by their Crop Growing and Marketing

Agreement. Said potatoes were likewise sold to said

Davis-Baxter Produce Co., Inc.

The potatoes sold by defendants to Davis-Baxter

Produce Co., Inc., as aforesaid, were then delivered

to Davis-Baxter Produce Co., Inc., in the amounts,

grades and descriptions as follows, to wit:

(a) On August 7, 1952, 1195 100 pound sacks

of U. S. No. 1 Long Whites and 206 100 pound

sacks of U. S. No. 2 Long Whites;

(b) On August 8, 1952, 150 100 pound sacks

of U. S. No. 1 Long Whites and 23 100 pound sacks

of U. S. No. 2 Long Whites;

(c) On August 9, 1952, 1536 100 pound sacks of

IT. S. No. 1 Long Whites and 367 100 pound sacks of

F. S. No. 2 Long Whites

;

(d) On August 11, 1952, 915 100 pound sacks of

U. S. No. 1 Russets-Long Whites and 318 100 pound

sacks of U. S. No. 2 Russets-Long Whites

;

(e) On August 21, 1952, 1195 100 pound sacks of

U. S. No. 1 Russets and 240 100 pound sacks of

U. S. No. 2 Russets

;

(f) On August 22, 1952, 1681 100 pound sacks of

U. S. No. 1 Russets and 355 100 pound sacks of

U. S. No. 2 Russets

;

(g) On August 23, 1952, 1262 100 pound sacks of

U. S. No. 1 Russets and 272 100 pound sacks of

U. S. No. 2 Russets.

Between the dates aforesaid defendants sold from
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the lands covered by the said crop growing and

marketing agreement to Patrick Clarke and said

Davis-Baxter Produce Co., Inc., a total of 10,649

100# sacks of U. S. #1, and U. S. #2 Long Whites

and Russet Potatoes.

7. The average carload of potatoes is 18 tons,

and ten cars of potatoes would therefore be ap-

proximately 180 tons, and five carloads of potatoes

would be approximately 90 tons. The average car-

load of potatoes consists of 360 100^5;^ sacks.

8. The market price of U. S. No. 1 potatoes, both

Long Whites and Russets, on August 5, 1952, and

on August 6, 1952, was $85.00 per ton, or $4.25 per

100# sack.

9. The contract between the parties of May 28,

1952, covered a portion of the subject matter of the

crop growing and marketing agreement of March

27, 1952. The contract of May 28, 1952, was not a

separate and independent contract, but was a modi-

fication of the Crop Growing and Marketing Agree-

ment of March 27, 1952. The evidence clearly estab-

lishes that the parties, by their conduct and their

actions, contemplated and understood and agreed

that the May 28, 1952, contract modified the March

27, 1952, Crop Growing and Marketing Agreement

only as to the price and the time of delivery of the 15

cars of potatoes involved in the May 28, 1952, con-

tract, and further the evidence clearly shows that

the parties by their conduct and their actions con-

templated, understood and agreed that said 15 cars

of potatoes involved in the May 28, 1952, contract
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were removed and taken out of the 15c per cwt.,

liquidated damage provision contained in the Crop

Growing and Marketing Agreement of March 27,

1952. The evidence clearly establishes that the par-

ties by their conduct and their actions considered that

the 15c per cwt., liquidated damage provision con-

tained in the Crop Growing and Marketing Agree-

ment of March 27, 1952, was appropriate and germane

to the Crop Growing and Marketing Agreement of

March 27, 1952, by reason of the over-all provisions

therein, and particularly by reason of the fact that

the price of the potatoes to be sold thereunder was

to be determined by "the then prevailing market

price" upon delivery; and likewise, the evidence

clearly establishes that the parties by their conduct

and their actions clearly understood that the liqui-

dated damage provision contained in the March 27,

1952, Crop Growing and Marketing Agreement was

inappropriate and inapplicable to the modifying con-

tract of May 28, 1952, under which the 15 cars of

potatoes sold thereby were to be paid for at a fixed

price by reason of the fact that said 15 cars of

potatoes were sold and purchased at a fixed price

set forth in the modifying contract of May 28, 1952.

10. Except as herein found, all of the claims and

contentions of defendants are unsupported by the

evidence.

11. There is due and owing plaintiff from de-

fendants the sum of $5,792.40 on account of ad-

vances made by plaintiff to defendants under the

Crop Growing and Marketing Agreement of March

27, 1952, and no part of said amount has been re-
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paid to plaintiff. There is due and owing plaintiff

from defendants the sum of $1500.00 on account of

an advance made by plaintiff to defendants on the

May 28, 1952, modifying contract, no part of which

has been repaid to plaintiff by defendants.

Plaintiff is entitled to damages from defendants

at the rate of 15c per 100# sack of potatoes on 10,-

649 100# sacks of potatoes sold by defendants to

Patrick Clarke and Davis-Baxter Produce Co., Inc.,

as aforesaid, less 15 carloads or 5400 sacks covered

by the May contract or a net of 5249 sacks said

damages being in the sum of $787.35.

Plaintiff is entitled to damages against defend-

ants on account of defendant's breach of the modi-

flying contract of May 28, 1952, as follows, to wdt:

(a) On the five cars of U. S. No. 1 Long White

Potatoes involving 1800 100# sacks of said potatoes,

in an amount equal to the difference between the

market price of said potatoes of $85.00 per ton, or

$4.25 per 100# sack, and the contract price of said

potatoes at the rate of $45.00 per ton, or $2.25 per

100# sack, the amount of said damages being the

sum of $3600.00.

(b) On the ten cars of U. S. No. 1 Russet pota-

toes involving 3600 100# sacks of said potatoes,

in an amount equal to the difference between the

market price of said potatoes of $85.00 per ton, or

$4:25 per 100# sack and the contract price of said

potatoes at the rate of $50.00 per ton, or $2.50 per

100# sack, the amount of said damages being the

sum of $6300.00.
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Defendants are entitled to a credit in this cause

in the sum of $10,189.20.
|

Prom the foregoing facts, the Court concludes

:

Conclusions of Law

1. Plaintiff in no way breached its agreements

with defendants, and there was no breach of con-

tract on the part of plaintiff.

2. Plaintiff had performed and was ready, will-

ing and able to perform all of its obligations under

its agreements herein involved with defendants, and

plaintiff demanded of defendants that they comply

with and perform under said agreements, which de-

fendants refused to do.

3. By their anticipatory repudiation on August

5, 1952, of their May 28, 1952, contract defendants

breached said modifying contract and the whole

of the agreements between plaintiff and defendants,

and further, defendants continued to breach the

whole of the agreements between plaintiff and de-

fendants by their selling potatoes to Patrick Clarke

and to Davis-Baxter Produce Co., Inc., as herein

set forth in the Findings of Pact.

And based upon the said Pindings of Pact and

Conclusions of Law
It is Hereby Considered, Ordered and Adjudged

that plaintiff have and recover judgment against de-

fendants Tony Palmiero and Ruby Palmiero in the

sum of $7790.55 together with interest thereon at

the rate of 6% per annum from February 26, 1953,
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together with costs and disbursements herein taxed

at $176.00.

It is Further Considered, Ordered and Adjudged

that plaintiff, as principal, and Glenn Falls Indem-

nity Company, a New York, corporation, as surety,

be and they hereby are discharged from any liability

by reason of the bond for injunction or restraining

order made by them and on file in the above-entitled

cause, and further, that the Glenn Falls Indemnity

Company, a New York corporation, as surety on

said bond, be and it hereby is exonerated from any

liability thereon, and further, that the said bond be

and the same hereby is now held for naught and of

no effect.

Let execution issue forthwith.

Done and Dated this 3rd day of July, 1953.

/s/ SAM M. DRIVER,
United States District Judge.

Affidavit of Mail attached.

[Endorsed] : Filed July 3, 1953.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is hereby given that Tony Palmiero and

Rub}' Palmiero, husband and wife, Defendants

above named, hereby appeal to the United States
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Court of Appeals, for the Ninth Circuit, from the

final judgment entered in this action on July 3, 1953.

/s/ KENNETH C. HAWKINS,

/s/ STEPHEN E. CHAFFEE,
Attorneys for Appellants, Tony Palmiero and Ruby

Palmiero, husband and wife.

Affidavit of Mail attached.

[Endorsed] : Filed July 31, 1953.

In the District Court of the United States for

the Eastern District of Washington, Southern

Division

Civil No. 711

SPADA DISTRIBUTING COMPANY, an Oregon

Corporation,

vs.

TONY PALMIERO, et ux.

Plaintife,

Defendants.

REPORT OF PROCEEDINGS
AT THE TRIAL

Be it Remembered that the above-entitled cause

came on for trial before the Honorable Sam M.

Driver, Judge of the above-entitled Court, and a

jury, at Yakima, Washington, on February 23,

1953, at 10.00 o'clock a.m.; the plaintiff being rep-

resented by Irving Korn and Michael J. Kerley,

I
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its attorneys, the defendants being represented by

Kenneth C. Hawkins and Stephen Chaffee, their

attorneys, and also being personally present

;

Whereupon, the following proceedings were had,

to wit: [1*]
* * *

Mr. Korn: Mr. Michaelis, please.

HOWARD MICHAELIS
called and sworn as a witness on behalf of the plain-

tiff, was examined and testified as follows

:

Direct Examination

By Mr. Korn:

Q. Would you kindly state your name to the

jury, please"? A. Howard Michaelis.

Q. And where do you live, please*?

A. I reside in Moses Lake, Washington.

Q. And how long have you lived there?

A. Seven years.

Q. What is your business, Mr. Michaelis?

A. I am a grower and I also act as resident

agent for Spada Distributing Company in the State

of Washington.

Q. Now, what do you do as a grower?

A. I grow potatoes, mainly.

The Court: I think the question was *'as a

broker," wasn't it?

The Witness: Grower.

Mr. Korn: No, I asked, your Honor, what does

he do as a grower.

*Page numbering appearing at foat of page of original Reporter's
Transcript of Record.
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The Court: Oh, I see, I misunderstood.

Q. (By Mr. Korn) : What do you do^ What
do you grow'.^ [21] A. Mainly potatoes.

Q. And where do you grow them?

A. At Moses Lake, in the near vicinity of Moses

Lake.

Q. And do you grow those potatoes for the

plaintiff here? A. At the present, yes.

Q. In 1952? A. Yes.

Q. And prior to that time?

A. I grew them on my own.

Q. For what length of period?

A. Four and a half years.

Q. In addition to that, do you have any duties

for the plaintiff?

A. Well, my duties as resident agent are con-

tacting various potato growers in the State of

Washington, and arranging for growing agreements

whereby the Spada Distributing Company assists in

the financing of seed and fertilizers and disease

preventatives, aiding them in their growing, financ-

ing.

Q. Did you have such an arrangement with Mr.

Palmiero, Mr. and Mrs. Palmiero? A. I did.

Q. Tell the jury how that arrangement came

about ?

A. Mr. Palmiero, in company with three other

gentlemen, I think by name of—two of them were

named Crawford [22] and Mr. Copeland—visited

us in Redmond a year ago in the early part of

March.
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Q. And what was the purpose of that ? What was

the purpose of Mr. Palmiero's visit?

A. To obtain financing on seed and fertilizer and

dust preventatives to grow a crop, 1952, crop, of

potatoes.

Q. Did he so tell you that? A. Yes.

Q. Did you come to an understanding with him ?

A. Yes, we did.

Q. Was that understanding in writing at the

time?

A. Not on that date. We outlined it and then had

it made up in writing in legal form.

Q. Did you have an oral agreement with him, is

that what you are saying ?

A. Yes, we did. We had agreed to furnish the

seed and fertilizer.

Q. And for that, what was the Spada Distri-

buting Company to be given ?

A. The Spada Distributing Company was to

furnish all the seed and the fertilizer and any neces-

sary disease preventatives necessary to the grow-

ing of the crop, and he, in turn, was to deliver to

us, or market through the Spada Distributing Com-

pany, the potatoes from the land for which we had

furnished these supplies. [23]

Mr. Korn: Your Honor, may I approach the

witness ?

The Court : Yes.

Q. (By Mr. Korn) : Mr. Michaelis, I hand you

Plaintiff's Exhibit 1 for identification and I ask you

to examine that. A. Uh-huh.
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Q. Have you examined that now ? A. Yes.

Q. Is that a copy of the agreement that you have

just talked about to the jury?

A. Yes, it is.

Q. And you know that was signed?

A. Yes, I do.

Q. And that is the crop growing agreement?

A. That is correct.

Q. Under this agreement, do you know at what

price Mr. Palmiero was to be paid for potatoes

that he delivered to the Spada Distributing Com-

pany ?

A. Under that agreement, he was to be paid

the prevailing market price at time of delivery.

Mr. Hawkins: That is Exhibit 1?

Mr. Korn: Yes. Your Honor, I offer Plaintiff's

Exhibit 1 for identification into evidence.

Mr. Hawkins: We have no objection, your

Honor.

The Court : Yes, it will be admitted. [24]

(Whereupon, the document above referred to

was admitted in evidence as Plaintiff's Ex-

hibit No. 1.)

Q. (By Mr. Korn) : Mr. Michaelis, would you

kindly tell the jury the next time that you saw Mr.

Palmiero after you had this conversation with him

w^hich resulted in this crop growing and marketing

agreement ?

A. Well, it would have been during the planting

season. During the planting time, I saw Mr. Pal-
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miero in Prosser, Washington, on one occasion in

front of the Copeland Warehouse when he was load-

ing seed potatoes, and I also drove out to his place

during that time. However, we didn't have any con-

versation. That was within the same space of time,

within a space of perhaps several days, two or three

or four days.

Q. Do you know whether Spada Distributing

Company furnished anything to Mr. Palmiero by

way of seed, and so on, under this marketing agree-

ment 1 A. Yes, I do.

Q. Now do you know what was furnished?

A. Yes, sir.

Q. Tell the jury what was furnished to Mr. Pal-

miero under that marketing agreement.

A. There was seed for the growing of White

Rose Potatoes, the fertilizer for same, and an ad-

vance on the cutting [25] of the seed. There was

also seed and fertilizer and cutting on Russet Pota-

toes which would plant approximately a total of 57

acres furnished by Spada Distributing Company.

Q. Mr. Michaelis, I am going to hand you Plain-

tiff's Exhibit 3 for identification and ask you to

examine those documents.

A. That is the bill for the Russet seed. This is

the bill for one small truckload of fertilizer. This

is the bill for the AVhite Rose seed and fertilizer for

the same, together with the cutting for the White

Rose or Long Whites, whichever the case may be.

This is another small load of fertilizer of higher
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content of nitrogen, which is a supplemental ferti-

lizer, and this invoice is for the cutting of the Russet

seed covered back here, 259 sacks.

Q. Do you know of your own knowledge that Mr.

Palmiero received the seed and the fertilizer and all

the materials that are described in these invoices ?

A. Yes, he did.

Mr. Korn: Your Honor, I offer Plaintiff's Ex-

hibit 3 for identification into evidence. You have

seen it.

(Exhibit to counsel.)

Mr. Hawkins : May I ask the witness a question •?

The Court: Yes.

Mr. Hawkins : Were all of the items referred to

here in Plaintiff's Exhibit 3 for identification de-

livered to Mr. Palmiero in the year 1952?

A. Yes, they were.

Mr. Hawkins: They were. We have no objec-

tion.

The Court : It will be admitted.

(Whereupon, the document above referred to

was admitted in evidence as Plaintiff's Exhibit

3.)

Q. (By Mr. Korn) : Mr. Michaelis, do you

know the approximate amount involved in that

merchandise that was delivered to Mr. Palmiero and

that Avas purchased by Spada Distributing Com-

pany? A. Around $5,700.00.

Q. Now would you tell the jury the circum-
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stances under which this merchandise was pur-

chased *?

Mr. Hawkins: I object to this, your Honor. I

don't see its materiality.

The Court: I don't know just what the question

calls for.

Mr. Korn : Well, I will rephrase it, your Honor.

Q. The materials that are shoWn on Plaintiff's

Exhibit 3 for identification you know were delivered

to Mr. Palmiero's farm, is that correct, you so testi-

fied? A. That's right. [27]

Q. And for what purpose ?

A. For the growing of the potato crop on the

mentioned 57 acres.

Q. That was involved in the crop growing and

marketing agreement? A. That's right.

Q. What is the next time that you had occasion

to see Mr. Palmiero?

A. I believe it would have been in the early part

of either the last part of April or the early part of

May in Prosser.

Q. Did you have any conversation with him?

A. Yes, I did.

Q. With respect to what?

A. We were discussing market prices and future

sales contracts, there having been quite a few con-

tracts and future sales made in the Lower Yakima

Valley about that time.

Q. Did you come to any understanding with him

on that occasion ?

A. At that time Mr. Palmiero said that he
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thought he would be interested in selling ten cars of

Long White Potatoes at the then prevailing market

price or contracting price.

Q. Did you come to an understanding with him

on that '^ [28]

Mr. Hawkins: Your Honor, I don't think that is

a proper question. He can say what was said.

The Court : Yes, I think that is too general.

Mr. Korn : All right.

Q. State what your conversation was with him

then.

A. We discussed the other firms in the Valley

that were buying White Rose Potatoes for Eastern

shipment, shipments to be made sometime in July

or August at the time of harvest when the crop

would be ready. Mr. Palmiero stated that he would

like to sell some of his White Rose or Long White

Potatoes and, in turn, I suggested that we could sell

or place a certain number of cars at that particular

time. I believe I said that we could place 40 cars.

And Mr. Palmiero said that he would be interested

in selling ten cars of Long Whites. I told him that

we would place them at the $40.00 market price

which was received and was the going price at that

time in the Valley for futures on Long Whites.

Q. When is the next time you had a conversation

with Mr. Palmiero?

A. The second or third week in May, by tele-

phone. Mr. Palmiero called me.

Q. State what that conversation was.

A. Mr. Palmiero called me in Moses Lake from
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Prosser and stated that he would like to sell an ad-

ditional five [29] cars of Long White Potatoes and

ten cars of Russet potatoes.

Q. And what did you say?

A. And wanted to know whether or not we could

place that many for future delivery, and I stated at

that time that we definitely could. The price men-

tioned on the' phone at that time was also $40.00 for

Whites and $50.00 for Russets, and Mr. Palmiero

said that he thought that the White price, the con-

tracting price in the Valley at that time had risen

to $45.00. He stated at that time that he was calling

from a gentleman's home in Prosser and wanted to

know when I would be down to Prosser personally.

At that time I didn't know and I said that we would

have to confirm that, that we could confirm it then,

right now, and he said that he would like to do so

because he would like to assure himself of a certain

portion of his crop to be sold that would guarantee

him at least his cost out of the crop, and that that

would be all of the potatoes that he would care to

sell then for the rest of that season.

And, of course, at that time I was of the opin-

ion

Q. Don't state your opinion now, Mr. Michaelis,

just state your conversations with Mr. Palmiero.

A. Well, I told him then that we would accept

those ten cars of Russets and the five cars of

Whites. [30]

Q. Did you state the price ? A.I did.

Q. What were they?
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A. $50.00 for Russets and $45.00 for Long

Whites.

Q. What did Mr. Palmiero say?

A. He said that he would accept it.

Q. Now when is the next time you had a meeting

with Mr. Palmiero or saw Mr. Palmiero?

A. Perhaps within a week of the telephone con- i

versation, I saw Mr. Palmiero on his ranch.

Q. At where ? A. On his ranch in Prosser.

Q. And that is where he was growing these po-

tatoes ? A. Yes.

Q. Did you have a conversation with him there?

A. Yes, we talked.

Q. Now state that conversation.

A. We talked generalities in regard to the potato

market, also to the general conditions of crops

throughout the area, and then Mr. Palmiero asked

for an advance, a cash advance.

Q. Did he state what he wanted it for?

A. He said that he would need some money to

continue his farming operation, some additional

money to continue his farming operations. [31]

Q. All right, state what the conversation between

you and he was.

A. He at that time said he thought he would

need about $1,200.00.

Q. And what did you say to that?

A. And so in the course of the conversation, I

suggested that we send him the $1,500.00 advance

as a deposit on the 15 cars that he had just sold

over the telephone a week previously.

Q. What did he say?



Spada Distributing Co., Inc. 71

(Testimony of Howard Michaelis.)

A. And told him that as soon as I returned to

Moses Lake, that I would mail that cheek to him.

Q. What did he say to that?

A. He said that would be acceptable.

Q. Did you send such a check to Mr. Palmiero ?

A. I did.

Q. Do you remember when you sent it ?

A. I mailed it May 27th or 28th.

Q. From where ?

A. From Moses Lake, to Route 2, Grandview, to

Mr. Palmiero in Grandview.

Q. Do you know whether Mr. Palmiero received

that check? A. I am certain he did.

Q. Mr. Michaelis, I hand you Plaintiff's Exhibit

2 and Plaintiff's Exhibit 2-A for identification and

I ask [32] you to examine those two exhibits.

A. This is the original check and voucher that

was made on May 28th.

Q. I want you to tell the jury who drew this

check. A. I did.

Q. Did you type it out? A. I did.

Q. I want you to tell the jury whether the signa-

ture of "Howard Michaelis" is that of yours.

A. It is.

Q. Now I ask you to examine the back part of

Exhibit 2 for identification. I think you can now
see the entire signature of one Tony Palmiero, and

I ask you to tell the jury whether that is the signa-

ture of Tony Palmiero. A. Yes, it is.

Q. How do you know?
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A. Because I have his signature on invoices and

also on the marketing agreement, and this is the

same.

Q. You had something further to say"?

A. No.

Q. I ask you to examine Plaintiff's Exhibit 2-A

for identification and state to the jury whether you

drew that. A. I did.

Q. There is typing on there. Who did it '? [33]

A. I did the typing.

Q. What did you do with that? State to the

jury the condition of these two documents when you

drew them.

A. They were made in triplicate form, one copy

and and one tissue, this being the original, all in one

piece, this being divided (indicating).

Q. Would you like to demonstrate that to the

jury?

Mr. Korn: Your Honor, may I remove the clip"?

The Court: Yes, go ahead.

Q. Now I hand you these two exhibits, Plain-

tiff's Exhibits 2 and 2-A for identification, and I

ask you to show the jury after you made those ex-

hibits in what foitq they were.

A. They are typed in this form with the

voucher part being below the check part. In back

are carbons with a copy and a tissue. After typing

the information below on the voucher and signing

the check, I folded it in half this way (indicating)

and sent it in one piece to Mr. Palmiero.

Q. When you say you sent it in one piece, you
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mean to indicate to the jury that this Exhibit 2-A

and this Exhibit 2 were one ?

A. They were one.

Q. In this manner ?

A. They were attached and folded in the center

this way [34] (indicating), still in one piece, but

folded thusly to fit in an envelope.

Q. And is there a perforation at this point (indi-

cating) ?

A. There is a perforation through here (indi-

cating).

Q. I see. Now, Mr. Michaelis, do you know

whether Mr. Palmiero received this Exhibit 2-A?

A. Yes, he has testified that he did.

Mr. Hawkins: Well, I object, your Honor. I

think this is covered by the stipulation. It is all

right if counsel

Mr. Korn: I think there is a stipulation, your

Honor, that Mr. Palmiero has received this Exhibit

2-A, and I think there is a stipulation that he re-

tained it in his possession at all times up to and in-

cluding August 4th or August 5th; is that correct,

Mr. Hawkins?

Mr. Hawkins: That is my understanding, that

he received the check with the voucher attached, if

that is what you are asking.

Mr. Korn: Yes. And kept the voucher in his

possession ?

Mr. Hawkins : Must have, I am not sure.

Mr. Korn: Your Honor, I offer Plaintiff's Ex-

hibit 2 for identification into evidence.
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Mr. Hawkins : We have no objection.

The Court: It will be admitted. [35]

(Whereupon, the document above referred to

was admitted in evidence as Plaintiff's Exhibit

No. 2.)

Mr. Korn: And I offer Plaintiff's Exhibit 2-A

for identification into evidence.

The Court: It will be admitted, also.

(Whereupon, the document above referred to

was admitted in evidence as Plaintiff's Exhibit

No. 2-A.)

The Clerk: Do you wish them refastened?

Mr. Korn: I think maybe so.

The Court: Clip them together again I suppose.

Q. (By Mr. Korn) : Did Mr. Palmiero ever dis-

cuss the matter of that $1,500.00 check with you

after you mailed it to him? A. No.

Q. Did Mr. Palmiero ever discuss the matter con-

tained in that voucher part of that check No. 32 ?

Mr. Hawkins: Object to this as immaterial, your

Honor.

The Court: Overruled, he may answer.

Q. (By Mr. Korn) : After you mailed that

check and voucher to him? A. No.

Q. Mr. Michaelis, if Mr. Palmiero had at any

time in the month of June called your attention to

the fact that [36] the matters in that check—or that

he hadn't sold you 15 cars of potatoes as provided

in that check, what would you have done?
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Mr. Hawkins: Well, now, I object to that as

sheer conclusion on the part of the witness.

The Court: Yes, I will sustain the objection. I

think that calls for a conclusion of the witness.

Q. (By Mr. Korn) : What effect did the fact

that Mr. Palmiero didn't discuss this check or

voucher with you during* the month of June have

upon you, Mr. Michaelis?

Mr. Hawkins: I certainly object to that, your

Honor. That is immaterial.

Mr. Korn : Your Honor, we have a matter of an

estoppel by reason of Mr. Palmiero 's failure to call

this to Mr. Michaelis' attention.

The Court : I think you would have to show that

by showing what was done, rather than a mental

attitude of the witness.

Q. (By Mr. Korn) : AVhat were the prices of

Long White Potatoes for August and September

delivery during the month of June, 1952?

Mr. Hawkins: I wonder if the reporter would

read that question. I didn't hear it.

(The question was read.)

Mr. Hawkins: I don't see the materiality of

that, [37] your Honor, and it is not within the

issues as framed by the pleadings or the pretrial

order.

The Court: Well, I think it is corroborative of

making a contract. I will overrule the objection.

A. $45.00 a ton.
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Q. (By Mr. Korn) : What were the prices of

U. S. No. 1 Russet Potatoes for delivery in August

and September during the month of June, 1952?

A. $50.00 a ton.

Q. Were they available for purchase, that is,

both Russets and Whites *?

A. During the month of June *?

Q. During the month of June, 1952.

A. Yes, they were.

Q. Did you buy any Russet Potatoes for delivery

in August and September during the month of June,

'52? A. No, I don't believe we did.

Q. Did you buy any Long Whites ?

A. No, we didn't.

Q. For future delivery ?

A. We didn't. We had our commitments ful-

filled.

Q. Why?
A. We had our commitments filled at that time.

Q. And when you say "commitments," what do

you mean by that ? [38]

A. We had—we are not speculators. In other

words, we had sold against purchases. We would

get an offer for so many cars and then buy against

that many cars.

Q. Had you sold against the purchase of these

15 cars from Mr. Palmiero ?

Mr. Hawkins: Your Honor, I would like to in-

terpose an objection here upon the ground that T

take it this is testimony in support of their theory

of estoppel.
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The Court: Yes.

Mr. Hawkins: And unless this situation was

brought home to the knowledge of Mr. Palmiero, it

could not possibly work an estoppel. He didn't know

what their commitments were.

Mr. Korn: Your Honor, I will withdraw the

question and rephrase it in this way

:

Q. 'Tell the jury whether you told Mr. Palmiero

that you were purchasing these potatoes for resale?

Mr. Hawkins: Well—that is all right, go ahead.

A. I did.

Q. Did you tell him to whom ?

A. I did. I won't be sure that I stated that they

were going all to one place, but I did mention one

particular customer that was taking the bulk of

them.

Q. Now when you say you had filled all your

commitments, tell the jury what you mean by

that. [39]

A. Well, we had accepted buying o:ffers from

various firms in the Midwest and had purchased

potatoes against the amount that we could fill

against the offers that we had received from these

various dealers in the Midwest. We had—in the

most recent case in which we are discussing now, we

had sold 25 carloads of potatoes and we had pur-

chased that many against what we had sold. And
about that time, contracting stopped or, rather,

slacked off. These things do act and go in flurries.
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And about that time, which would be around the

first part of June or the first week of June, action in

contracting of futures had slowed down or practi-

cally stopped.

Q. Mr. Michaelis, was $45.00 for Whites, No. 1,

the going price of those potatoes on or about May
28, '52? A. Yes.

Q. And what was the going price for U. S. No. 1

Russets per ton about May 28, '52 ?

A. About $50.00.

Q. When is the next conversation that you had

with Mr. Palmiero after your conversation with

him on the farm that you told the jury about?

A. My next conversation with him would have

been on the morning of August 5th.

Q. Of what year? [40] A. 1952.

Q. And state to the jury what that conversation

was.

A. The morning of August 5th, I had gone to

the Prosser warehouse at around 6 a.m. to see the

start of the packing of that day. There were no po-

tatoes at the warehouse and the man in charge had

stated that he was expecting

Q. Mr. Michaelis, that is inadmissible. You just

tell the jury what your conversation with Mr. Palm-

iero was on August 5, 1952.

A. I went to Mr. Palmiero 's ranch and ap-

proached him out in the potato field and asked him

why he was not delivering to the warehouse as he had

said that he would that morning. And he stated that

he was not going to deliver any more potatoes to
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us at Prosser under any contract prices. And I

asked him what he intended to do with the balance

of those potatoes that he had out in the field, and he

stated that he w^as going to sell them to his best

advantage elsewhere. I asked him what he w^ould

have done—pardon, first I asked him what he in-

tended to do about the potatoes that he had sold us

at specified prices. And he said that his answer was

that there was just too much difference between

those prices, the contract prices, and the prevailing

market price. [41]

Q. What was the prevailing market price at

that time?

A. The prevailing market price on that date

w^ould have been about $85,00.

Q. For %

A. For Long Whites per ton.

Q. All right, go ahead.

A. I then asked him what he would have done

had the market gone down and dropped. And he

stated that we would have formd some way to get

out of it and not accept them.

Q. And what did you say to him then?

A. I told him that we had to have potatoes to fill

our commitments and demanded that he deliver the

rest of those Long Whites to us, which we estimated

at 17 or 20 acres in the field.

Q. And what did he say ?

A. And he stated that he would not deliver any-

thing further to us unless I would write a letter of

instruction to the warehouse manager stating that
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he would receive daily prevailing market price for

all of the rest of his potatoes.

Q. That is, who would receive? Who would re-

ceive those prevailing market prices'?

A. That Mr. Palmiero would.

Q. Yes? [42]

A. Would receive them. And I was to leave those

instructions with the warehouse stating that we

would do that and also that we would waive or ex-

empt his liability on delivering any potatoes at any

contract prices of $45.00 and $50.00.

Q. What did you say to him ?

A. I stated that I would have to call Portland

and would abide by their wishes.

Q. And was that the end of the conversation?

A. Yes, it was.

Q. Did you then call Portland?

A. I did go to Prosser and attempted to call

Portland, but was quoted a delay by the telephone

company of an hour and a half or two hours.

Q. Did you leave any instruction with anyone ?

A. 1 did, I left instructions there with Mr. Slo-

cum to take care of the Portland call.

Q. All right. What is the next time that you

saw Mr. Palmiero?

A. The following morning on August 6th.

Q. And where was that? A. At his ranch.

Q. And who else was there? A. Yourself.

Q. Anyone else? [43]

A. There were other people on the ranch, but

not in conversation.
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Q. Did you have any conversation alone with Mr.

Palmiero on that morning ?

A. I—just for a moment.

Q. What was the conversation?

A. I asked him if he had changed his mind and

was ready to deliver potatoes, ready to deliver con-

tract potatoes.

Q. What did he say? A. He said "no."

Q. Mr. Michaelis, I hand you Plaintiff's Exhibit

5 for identification and ask you to examine that.

A. Yes. I recognize it, the letter.

Q. And you signed this letter?

A. I signed it.

Q. That is, you signed an original of this letter?

A. That's right.

(Exhibit to counsel.)

Mr. Hawkins: This is the one you had in cham-

bers?

Mr. Korn: Yes. I offer Plaintiff's Exhibit 5 for

identification into evidence, your Honor.

Mr. Hawkins : We have no objection.

The Court : It will be admitted. [44]

(Whereupon, the above-referred to document

was admitted in evidence as Plaintiff's Exhibit

No. 5.)

Q. (By Mr. Korn) : Did you do anything after

August 6th, Mr. Michaelis, with reference to buying

potatoes, with regard to these 10 cars of Russets and

White Potatoes? What, if anything, did you do?
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A. We had to buy the potatoes to fill our coin-

niitments. I went out and bought further potatoes

after August 6th.

Q. And how many cars of Russets did you buy?

A. I bought 15. Well, I bought 15 total, but of

which 11 were concerned in this order, in this con-

tract.

Q. And why 11?

A. I made an arrangement with our receivers,

the people to whom we had sold these potatoes, and

made arrangement with them to accept Russet pota-

toes in lieu of Whites that they were short. We had

accepted from Mr. Palmiero, of course, three and a

half or three and a half cars and some odd sacks,

and so that left and additional one and a half cars

or thereabouts of White Potatoes to transfer over

to the Russet sales we had made, and I received

agreement from the receivers in the East to transfer

the Whites into the Russet contracts with them. [45]

Q. And what price did you pay for these pota-

toes? A. $80.00 a ton.

Q. For delivery when?

A. For delivery prior to September 10th.

Q. Do you know what the prevailing market price

for U. S. No. 1 Russets was on or about August 5,

1952? A. About $85.00 a ton.

Q. And on that date, what was the prevailing

market price for U. S. No. I Whites, Long Whites,

per ton?
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A. It would have been about the same, $85.00 a

ton.

Q. And what about the prices of such Russets,

less sorting, on August 6, 1952?

A. I believe the market was slightly stronger.

Some sales had been made at $85.00 and some at a

slightly higher figure.

Q. Well, do you know what the prevailing mar-

ket price was? A. $85.00 to $88.00.

Q. That was for Russets ?

A. That's right.

Q. And Russets, U. S. ¥o. 1. How about Long

Whites, U. S. No I's?

A. The market would have been about the same.

Q. Now do you know about what the prevailing

market price was—and you are talking about these

prices in the [46] Yakima Valley, is that right?

A. That's right.

Q. And in that same area, what were the pre-

vailing market prices for U. S. No. 1 Russets, less

sorting, on or about September 9, 1952?

A. Around $75.00 a ton.

Q. And what about for U. S. No. 1 Long Whites

on or about September 9, 1952 ?

A. There was no market for Whites at that time.

There was no Whites available.

Q. Did you ever advise Mr. Palmiero that you

were ready to carry out the marketing agreement on

or about August 5, 1952 ? A. Yes, I did.

Q. What did you tell him ?

A. I stated that we were willing at all times to
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pay prevailing market price over and above a speci-

fied number of cars.

Q. Did you ever tell Mr. Palmiero that you were

ready to carry out the terms of this May 28th

agreement with him?

A. I think I even demanded it of him, that we

were ready and we were ready for him to fill.

The Court: We will take a ten minute recess at

this point.

(Whereupon, a short recess was taken.) [47]

Q. (By Mr. Kom) : Mr. Michaelis, what is the

plaintiff's markup on potatoes such as set out in

the Plaintiff's Exhibits 2 and 2-A'?

Mr. Hawkins: I object to this, your Honor, as

not being material, not the proper measure of dam-

ages.

The Court: I wouldn't think it was material if

it is for the purpose of establishing damages. Is

that the purpose of it?

Mr. Korn: That's right, your Honor.

Tfie Court : If you wish to be heard on it, I will

have the jury step out a moment. We may as well

go into it now, I suppose. If you will just step out,

ladies and gentlemen, a few minutes.

(Whereupon, the following proceedings were

had outside the presence of the jury:)

The Court : It would seem to me that your meas-

ure of damages under the marketing contract would
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be the liquidated damages in the contract, which is

$3 a ton, isn't it?

Mr. Korn : There is no question on that.

The Court: It seemed to me that on the other

potatoes on which you claim a definite price con-

tract, that the measure of damages there would be

what it would cost you to replace them in the mar-

ket, what it would cost you to get them at the time

of the breach, I presume.

Mr. Korn: Yes. [48]

The Court: At any rate, it wouldn't seem to me
to make any difference how much you contracted

them for, whether it was more or less than it would

cost you in the market, that wouldn't affect your

damages.

Mr. Korn : I just want to call this point to your

Honor's attention:

In the pre-trial order on Page 1, No. 5:

"It is admitted that at all times herein involved

the defendants knew that plaintiff was engaged

in the business of buying potatoes for resale

and selling same."

Now I don't have C.J.S., but I am reading, your

Honor, the gist of it, 78 C.J.S., Page 224, quoting:

"Expected profits on goods bought for resale

are recoverable if seller knows buyer is reselling

them. '

'

Now on that theory, your Honor, I think it would

be admissible on the May 28th contract to have testi-
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mony as to the brokerage, which would be the profit

that we would expect to make had the defendants

filled under that May 28th contract. The rule seems

to be a special rule where the seller knows that the

buyer intends to resell; that one of the proximate

elements of damages recoverable is the profit;

whereas, the contrary rule prevails where the seller

does not know that the buyer is buying for resale.

The Court : Your contention is, then, that if you

can establish the fact, or at least if you have compe-

tent [49] evidence that the seller knew that you

were buying these potatoes for resale, then you

would be entitled to your loss of profits, in addition

to what it cost you to replace the potatoes in the

market ?

Mr. Korn: That is correct. And, your Honor, I

call Specification or Point 5 on Page 1 to your

Honor's attention as an admitted fact, that "at all

times involved, the defendants knew that the plain-

tiff was engaged in the business of buying potatoes

for resale and selling the same."

Now I might say, your Honor, that the very rea-

son why I wanted that provision as an admitted

fact, which Mr. Hawkins stipulated to, was on the

theory of the 78 C.J.S.

The Court: I wouldn't think, however, that whe-

ther it is a matter of evidence or whether it is ad-

mitted, as it appears to be in the pre-trial order, the

fact that the defendant knew generally that the

plaintiff was engaged in the business of dealing in
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potatoes and buying them and reselling them, pre-

sumptively for profit, at any rate, that he knew that

generally, wouldn't be proof that in this particular

instance as to these particular potatoes contracted

in May, he knew that they were being bought for

resale for future delivery. This is a futures con-

tract

Mr. Korn: Yes.

The Court : And the fact that somebody is known

to be by the seller in the business of buying and

selling [50] potatoes, doesn't furnish proof that he

knows when potatoes are contracted for in May for

delivery up in September, that those particular po-

tatoes were bought to fill a particular contract, that

he was selling them again.

Now Mr. Michaelis never got to the point of testi-

fying that these potatoes were actually bought for

resale.

Mr. Kom: I don't want to differ with your

Honor on that point

The Court: Objection was made.

Mr. Korn: I only differ subject to being in

error, but it is my recollection that Mr. Michaelis

did testify that he did tell Mr. Palmiero that he had

committed these potatoes for resale.

The Court : No, perhaps I am being over-techni-

cal about it, but you asked him if these particular

potatoes had been contracted and that he had made

a commitment to sell these potatoes that he bought

from Mr. Palmiero, and objection was made and vou
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said, ''Well, I will rephrase the question." And then

you went on and had him testify that he told Mr.

Palmiero when he dealt with him, that he was buy-

ing the potatoes for resale. But he didn't testify

that these particular potatoes had been sold and

contracted to be sold; he just said he told Mr.

Palmiero at the time of negotiations that he was

buying them for that purpose. [51]

Now that may be over-technical I don't know, but

he didn't get to the point, he never got back to that

point again.

Mr. Korn: I see. Is it your Honor's view that,

assuming that testimony were elicited from Mr.

Michaelis, that we would then be entitled to our

markup as an element of damage? Because if it is

your Honor's view that we are not so entitled, then,

of course, it would be futile to ask Mr. Michaelis

that question except under an offer of proof.

The Court: Well, I would like to hear from the

defendants' counsel on that.

Mr. Hawkins : May it please the Court, the usual

rule of damages is to the effect that the buyer is

entitled to the difference between the contract price

and the market price at the time of breach of a con-

tract.

Now at the time of the breach of this contract,

as contended for by them, there was definitely a

market price for both Russets and Long Whites.

Their own testimony indicates what that was at

that time. So that to allow them an additional

amount for brokerage or profits, or whatever you
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may designate it, would be to actually pay them

something more than they would have gotten had

the}^ gotten the potatoes which they claim they were

entitled to under this oral modification of the writ-

ten agreement; in other words, they would be re-

covering more than they actually lost. They [52]

can go out and buy those potatoes at that particular

time at $80.00 or $85.00 a ton, whatever the witness

testified to, and they could have gotten those pota-

toes and delivered them and they would have made

their brokerage on that had they done so. To allow

them the brokerage and to allow them to go out and

buy more potatoes and make the additional broker-

age is, in effect, it seems to me, with respect to a

portion of the damages, they are recovering them

twice.

Mr. Korn: I just would like to make this re-

joinder, just one further thing

Mr. Hawkins: Excuse me, counsel, I should like

to add this:

In Paragraphs 7 and 8 of the pre-trial order

found on Page 8, counsel has set forth what he

claims as damages, and there is nothing, as I see it,

within the issues or within the pre-trial order that

contemplates loss of profits, and for that reason we

also object to this testimony.

Mr. Korn : I would like to answer that directly,

your Honor, by just stating that the damages are

just set forth broadly there, and if counsel would

have requested that I specify, I would have done so.
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But answering counsel as to whether it was my
contemplation in that connection, I will show your

Honor my notes as to the method of calculation. [53]

But I will say this on Mr. Hawkins' first point,

it is true that we could have gone out and bought

other potatoes and made a markup, a brokerage

profit, but that we were entitled to do regardless of

whether we had this contract or not. And I think,

having this contract and l3eing entitled to these pota-

toes, we are entitled to the profit that we would have

made on these potatoes, and the fact that we went

out and bought other potatoes really would not be

of any concern to the defendants, because if that

were so, then the defendants could calculate as a

reduction from the standpoint of damages that he

owes us, profits that we made on other deals. I don't

think, your Honor, that that point has merit, the

fact we went out or could have gone out and bought

other potatoes.

The critical fact, as I would view it, your Honor,

is that we were entitled to a markup on these spe-

cific potatoes that Mr. Palmiero refused his delivery

to us.

Now I don't have, your Honor, a Washington

case on this point. I know that there is an Oregon

case, 125 Oregon—I don't know the rest of the cita-

tion, but I could find it—square on this point. I

didn't bring the citation with me, but I do have the

Corpus Juris Secundum citation.

I have nothing further on that.

The Court: Well, it would seem to me that
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under [54] certain circumstances, perhaps—

I

haven't in mind, of course, the citation and I

haven't looked at it—but it would seem to me that

under certain circumstances, you could recover for

loss of profits where the seller knew that the buyer

was buying for resale.

But here you have these potatoes contracted for

sale, and let us assume for the purpose of this illus-

tration that you have them contracted at $45.00 a

ton for $50.00. That gives you a markup or pros-

pective profit of $5.00 on these, we'll say, 15 carloads

that you have sold, and you go out to Mr. Palmiero

and buy them or contract to buy them at $45.00 to

fill that particular order that you have, to fill that

particular transaction.

Now he doesn't deliver to you. All right, the

potatoes cost you $85.00 a ton. You come in and your

damages are what? I am assuming now that there

is a markup, where you can buy the potatoes but at

a higher price, of course, and that was the situation

here. They were available, but they were higher.

All right, what you do is to go out and buy the

$85.00 potatoes, and if you can show breach of the

contract, you recover from Mr. Palmiero the addi-

tional $45.00, so that the potatoes still only cost you

$45.00 and you still have your $5.00 profit because

you resell them at $85.00, and I don't see where you

are entitled to a double profit, [55] which would you

would be getting on the theory that you are entitled

to what additional potatoes cost you in the market,

plus your markup.
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It seems to me tliat this rule should be applied

as if you had only one contract. Suppose you only

had one contract to sell this one batch of potatoes

for $50.00 and you contracted from Mr. Palmiero

for $45.00. He doesn't deliver them, you go out and

make him pay the difference between what you paid

in the market and what he contracted to sell them

to you for, and then you make your $5.00 a ton or

whatever it was. If you made him pay the $5.00,

too, then you would be making $10.00 a ton.

I don't know whether I make myself clear on

that.

Mr. Korn: I follow your Honor on it. My view

is different and I am perhaps in error on the matter.

The Court : If you can resell some other potatoes

that you get here, that is a different transaction. It

seems to me that in this particular one, you would

be entitled only to what it would cost you in the mar-

ket to replace them. At any rate, that will be my
ruling and, if you wish, the record may show you

have made the offer of proof, or you may make the

offer of proof by this witness, whatever you care to

do to establish a record.

Mr. Korn : Just a moment, your Honor.

The Court: Yes, all right. [56]

Mr. Korn: Your Honor, I think I will defer an

offer of proof on the point and waive the point.

The Court: Yes, all right.

Mr. Korn : There are these further matters while

the jury is out that I think we might well consider.
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I have Mr. Sherman from the Agricultural Depart-

ment, of the Market News Service of the United

States Agricultural Department, who will testify

as to the prevailing market prices on the days that

are in question, and he is ill. Mr. Hawkins has in-

dicated what his view is and I think your Honor's

view as to the rule of the measure of damages, and

that would be the prevailing market price at the

date of the breach.

Now if we may have a stipulation as to what

those prevailing market prices were, then we could

excuse Mr. Sherman and eliminate that testimony.

The Court: If you do not wish to stipulate as

to what the market prices were, may I suggest that

you could stipulate as to what he would testify if

he appears.

Have you any objection to that?

Mr. Hawkins: I think not. As I understand it,

your Honor, in the exhibit attached to the pre-trial

order there is a compilation prepared by Mr. Sher-

man and we have made no objection as to its authen-

ticity or identification.

The Court: Oh. [57]

Mr. Hawkins: And I presume, Mr. Sherman,

your testimony would be as indicated by the Market

News Reports, is that correct?

Mr. Sherman: Yes.

The Court: The market reports are identified

here?

Mr. Korn: Yes, they are identified, your Honor.

And on August 5th—this is August 5th—day's
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prices to the growers on potatoes, bulk per ton

Russets, U. S. No. 1, $85.00, a few at $88.00, and

U. S. No. 2's, $50.00. And then on August 6th the

prices to the growers on potatoes. Russets, U. S. No

1, $88.00.

And then so the record might be complete, I have

the figures on September 9th, and the figure on that

was $75.00 for U. S. No. I's.

So I think if we had a stipulation or, rather, Mr.

Hawkins, what was your thought on a stipulation*?

Mr. Hawkins : Well, I don't see anything in here

about Whites. Those are all Russet prices.

Mr. Korn : The last White prices are on August

1st.

Mr. Chaffee: You have August 4th.

Mr. Korn: August 4th, yes, but they are not

—

right here, this is August 4th—$85.00 and a few at

$88.00. But Mr. Michaelis has testified that the pre-

vailing market price on Whites on August 6th—5th

and 6th—was $85.00.

Mr. Chaffee: How about August 4th? [58]

Mr. Korn : August 4th, it is $85.00. He testified

as to Whites on August 5th and 6th.

Mr. Chaffee: August 4th?

Mr. Korn : On August 4th ? Well, we would stip-

ulate that they would be $85.00. I mean, that is your

contention, we would so stipulate, because we have

no argument that the prevailing market price for

August 4th for Whites and Russets would be $85.00.

That is, we will make this stipulation, and that is
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on August 4th, 5th and 6th, that the prevailing mar-

ket price of Whites was $85.00.

Mr. Chafeee: Some of them on the 5th at $88.00.

Mr. Korn: Well, if you want a stipulation that

on the 5th the prevailing market price was $88.00,

we will so stipulate with you.

Mr. Chaffee: What about the 4th'?

Mr. Korn: Well, prevailing market price that

you have asked for is $85.00 and that is our testi-

mony. He hasn't testified on that, but I mean that

is your contention. We will stipulate with you on

that.

Mr. Hawkins: Then I take it you will stipulate,

counsel, that on August 4th the price of Russets and

Whites was $85.00 per ton, U. S. No. I's.

Mr. Korn: Less sorting.

Mr. Hawkins : And on August 5th the price was

$88.00 a ton for U. S. No. 1 Russets. [59]

Mr. Korn: Whites.

Mr. Hawkins: Whites.

Mr. Korn: U. S. No. 1 Russets were $85.00 a ton.

Mr. Hawkins: Yes.

Mr. Korn: And then that on August 6th the

price for Whites and Russets, U. S. No. I's, was

$85.00 per ton.

Mr. Chaffee: Now take Whites from September

1st to September 10th, what was the price of Whites

during that period *?

Mr. Korn: There was no White market that I

know of, or at least there is no White market on

here. But as I understand it, your Honor
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Mr. Chaffee: You mean they didn't have any

value ?

Mr. Korn: I can only tell you what is on the

marketing report, sir. And Mr. Sherman told me

that Whites were not—his reports show that the last

time he indicated a prevailing market price for

Whites was on August 1st, and thereafter he has

no such figures. Is that correct, Mr. Sherman ?

Mr. Sherman : They were gone. They were prac-

tically gone then.

Mr. Korn: Yes. But as I understand it, your

Honor, so that I can be clear in my thinking on this

matter now, it is your Honor's contemplation to

instruct on the measure of damages as to the date

of the breach, and that if we [60] establish the

breach on the 5th and 6th of August, that the meas-

ure of our damages will be the difference between

the prevailing market price, or the fair market value

of those potatoes on the 5th and 6th, less the con-

tract price? Do I understand, your Honor, that

that is the rule of law that you are going to apply

in this case?

The Court: Yes, that is what I have in mind.

Mr. Korn: Well, then, the only testimony that

would be relevant in this matter would be the testi-

mony as to the market price of the White potatoes

on the dates we claim the breaches to have occurred,

which would be on August 5th and August 6th, suc-

cessively, and the same on the Russets. And then

if we can have a stipulation, your Honor, as to the

fair market value of those potatoes on those dates,
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I think we will eliminate considerable testimony,

and we can also excuse Mr. Sherman, who is ill.

Now the cases, I understand the rule to be as your

Honor has set it out.

The Court: I may be wrong about this, but it

seems to me that you have a stipulation agreed to

in the record now as to the prices of potatoes on

August 4th, 5th and 6th, and then somebody men-

tioned September, and you haven't been able to

agree on September, but the other is agreed to, isn't

it?

Mr. Hawkins: That's right, that's right. [61]

Mr. Korn: And that is the damage, as I under-

stand it.

The Court : Have the reporter read back. I think

you will find that you have already stipulated on

the prices for August 4th, 5th and 6th.

Mr. Hawkins : That is correct, your Honor. The

thing we don't have is the September prices.

Mr. Korn: I would pass those in view of your

Honor's ruling that the measure of damages will be

the difference between the market value on the date

of the breach less the contract price.

Mr. Hawkins: Well, we feel, your Honor, that

we should stipulate on September prices, as well as

the earlier prices, as long as we are going to do that.

The Court: On what theory is the September

price material?

Mr. Hawkins : Well, I am not altogether certain,

your Honor, but
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The Court: He had until September 10th to de-

liver ?

Mr. Hawkins : That is the point.

The Court : Assuming there was a contract.

Mr. Hawkins : And there is no breach, or possibly

there was no breach—^perhaps I better put it that

way—until September 10th, and for that reason the

market price at that time might become material.

As I say, I don't take that position definitely at

this time, but that is a [62] possibility.

The Court: It is a little difficult to find a basis

for stipulation on the September prices, because, ac-

cording to Mr. Korn's theory at any rate, there were

very few left, not a quoted market, at any rate, as

shown by these reports.

Mr. Hawkins: I think that's right.

The Court: I don't know what Mr. Sherman will

testify as to what the market was, whether there was

one or not.

Mr. Korn: But, your Honor, those matters

would be irrelevant, that is, the value, as I view it

now, the value of potatoes on the 9th and 10th

would be irrelevant, in view of the fact that it is

your Honor's announcement that the rule of dam-

age will be the difference between the going market

price of the potatoes on the date of the breach, less

the contract price. Now it becomes our obligation

to show the breach, and that we have. I have tried

to show by Mr. Michaelis ' testimony that Mr. Palm-

iero told him that he had no contract for the deliv-

ery of these cars and that he refused to deliver any
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of these potatoes at contract prices, and that was on

the 5th and again on the 6th, so I rely upon those

dates as establishing the dates of the breach and

any values or any prices subsequent to that or prior

to that would be immaterial and irrelevant.

Now I will rest my case on those dates in view

of [63] your Honor's announcement.

Mr. Hawkins : It seems to me, your Honor, that

this case may develop in such a way that there could

be no breach on our part of the alleged oral agree-

ment until the 10th of September and, if that be

true, then, of course, the market up to September

10th would become material. If counsel wants to

stipulate on values on that date, I 'm sure these pota-

toes had some value on that date.

The Court: Well, if you are simply worrying

a])out the plaintiff and his case, if it developed that

there could have been no breach except on the 10th

of September, or the 9th or 10th of September, and

doesn't prove any market he hasn't proven any

case, so that should be his worry, I should think,

rather than yours.

Mr. Korn : That is my worry, your Honor.

The Court: If it doesn't prove it cost him more

than the contract price, he wouldn't have made a

case, I should think.

At any rate, is it understood that this stipulation,

I think the reporter has here, is agreed to and in

the record, or do you wish to restate it?

Mr. Hawkins: I think it is in the record.
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The Court : I think it is, yes, if there is no ques-

tion about its being agreed to.

Mr. Hawkins: Yes. [64]

The Court: And I wondered if there shouldn't

be some mention of it to the jury at this time when

they come back in?

Mr. Korn : I would like to have that mentioned,

your Honor.

For my notes now, the stipulation is that on

August 4th, the Russets, No. 1, were $85.00, and the

Whites, No. 1, were $85.00. Then on August 5th, the

Russets again were $85.00 and the Whites were

$88.00. And then on August 6th, the Russets were

$85.00 and the Whites were $85.00.

Am I correct*?

Mr. Hawkins: I think that is correct, your

Honor.

Mr. Korn : And that is our stipulation as to the

fair market value ?

The Court: And is that in every instance less

cost of sorting"?

Mr. Korn: Less sorting.

The Court : All right, you may bring in the jury,

then.

Was Prosser the place of delivery here*?

Mr. Korn: Yes, your Honor.

(Whereupon, the following proceedings were

had in the presence of the jury.)

Mr. Korn: Then I will advise Mr. Sherman to

go.
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The Court: Now, ladies and gentlemen, in your

absence [65] here, it has been stipulated, which

means it has been agreed betw^een the attorneys for

the parties here and will need no proof on either

side to establish, that the market price of potatoes

at Prosser, Washington, on August 4, 1952, was, for

Russet No. 1, $85.00 a ton ; for Whites—that is Long

Whites, I presume—No. 1, $85.00 a ton; that the

price of potatoes at Prosser on August 5, 1952, was,

Russets, $85.00 a ton, and Whites $88.00 a ton ; and

on August 6, 1952, the price of potatoes at Prosser

was. Russets, $85.00 and Whites $85.00, in each in-

stance less sorting.

Is that correct, gentlemen?

Mr. Korn : That is correct, your Honor.

The Court : All right, you may proceed, then.

Mr. Korn: You may cross-examine.

Cross-Examination

By Mr. Hawkins:

Q. Mr. Michaelis, how long have you been em-

ployed by the Spada Distributing Company?

A. A little over two years.

Q. You are presently employed by the Spada

Distributing Company? A. Yes.

Q. Are you paid on a commission basis or on a

salary ? [66] A. On a share basis.

Q. On a share basis ?

A. You can construe that as commission.

Q. In other words, what you receive as compen-
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sation depends somewhat on the volume of business

you do, is that it ?

A. Not necessarily on the volume ; it is more con-

strued

Q. On the profits ?

A. On the profit of the various districts, yes.

Q. I see. In other words, your compensation

goes up or down, depending upon whether the com-

pany makes a profit, is that right %

A. That is true.

Q. In other words, the bigger the profit, why the

more you make, right? A. That's right.

Q. And if this lawsuit is decided favorably to

you, why then your compensation increases, is that

right % A. Yes, it would.

Q. Mr. Michaelis, this agreement or crop market-

ing agreement. Exhibit 1, I think you stated that it

was signed by Mr. Palmiero or drawn up when Mr.

Palmiero was at Redmond?

A. It wasn't drawn there. That is when we

agreed to the conditions of it. [67]

Q. I see. In other words, you orally agreed with

Mr. Palmiero that you would enter into this written

contract. Exhibit 1? A. That's right.

Q. And that took place in Oregon!

A. Our oral conversation?

Q. Yes? A. Yes, it did.

Q. Where? A. In Redmond, Oregon.

Q. Redmond? A. That's right.

Q. Where is that, eastern or western?
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A. That is in Central Oregon.

Q. Does the Spada Distributing Company main-

tain an office at that location?

A. We were operating a warehouse there at that

time, a packing warehouse, yes.

Q. You were operating a packing warehouse.

Mr. Palmiero had made a trip to Oregon to see you,

is that it? A. That's right.

Q. And you at that time were representing the

Spada Distributing Company?

A. That's right.

Q. And you entered into some preliminary con-

versations [68] leading up to this agreement, Ex-

hi])it 1, is that right? A. That's right.

Q. Now you say that the agreement was not

drawn at Redmond, Where was it drawn?

A. It was drawn in Portland.

Q. By Mr. Kom ? A. That is correct.

Q. And he is the regular retained attorney for

Spada Distributing Company, is that right?

A. Yes.

Q. Now did you sign this agreement?

A. Did I?

Q. Uhhuh? A. No.

Q. It was signed by Mr. and Mrs. Palmiero and

by Fred Spada. Who is Fred Spada?

A. Mr. Spada is president of the company.

Q. He is president of the company. Now I notice

that this agreement states that first party, which I

believe is Mr. and Mrs. Palmiero, own Section 34,
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Township 10, Range 24. Do you know whether that

is true, that they own that section?

A. I don't believe they do own it.

Q. This contract, however, pertains to 57 acres

of that section, is that right 'F [69]

A. That is correct.

Q. You weren't contracting by this agreement to

buy all the potatoes grown on Section 34, were you %

A. At the time we made the agreement, we un-

derstood that was all the potatoes he was intending

to grow.

Q. Well, this contract covers—let me read it

:

''First party agrees to furnish e57 acres, more

or less, of the aforesaid real property * * * to

successfully grow, harvest and deliver in proper

season, the 1952 potato crop * * *"

A. That's right.

Q. So that this contract covers 57 acres, more

or less, of Section 34, is that right *?

A. That's right.

Q. And it was intended to cover all of the pota-

toes grown by Mr. Palmiero, is that right ?

A. That is what we intended at the time, yes.

Q. Yes. Now, as a matter of fact, this agree-

ment does cover all the potatoes that he grew in '52,

does it nof? A. I couldn't say.

Q. I see. Now in any event, this contract re-

quires first party, Mr. Palmiero, to sell to second

party, that is you folks, the entire crop grown on

the aforesaid real property? A. Uh huh.

Q. In other words, he obligated himself by this
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contract [70] to deliver to you all of the potatoes,

is that right, grown on that land^

A. Yes, he did.

Q. Now you stated—oh, by the way, this agree-

ment was recorded in the Auditor's Office in Benton

County, was it not, on March 28, 1952 ?

A. Yes.

Q. At 2:04 p.m., as a chattel mortgage, is that

not right? A. Yes.

Q. And your purpose in recording this contract

was to give all the world notice that you had a con-

tract on those potatoes that he was growing?

A. Well, that is one of the reasons, yes. Another

is to protect our interest, our investment.

Q. To protect your investment f A. Right.

Q. Meaning by that, the advances that you have

made to Mr. Palmiero during the growing season

for seed potatoes, fertilizers, and so on?

A. That's right.

Q. Now you stated on direct examination that

about a week before May 28, 1952, you entered into

an oral understanding with Mr. Palmiero, had con-

versation with him, concerning 10 carloads of Russet

Potatoes and 5 carloads of Long White [71] Pota-

toes? A. That's right.

Q. Now that conversation that you had relating

to the 10 cars of Russets and the 5 cars of Long

Whites were a portion of the potatoes covered by

this agreement, Exhibit 1, right?

A. Well, in that conversation, we didn't discuss

this instrument.
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Q. Just answer my question. You had a con-

versation with Mr. Palmiero, you testified, con-

cerning 10 cars of Russets and 5 cars of Long
Whites? A. That's right.

Q. And the potatoes that you were talking about

were the potatoes covered by this agreement, Ex-

hibit 1, or a portion of the potatoes covered by the

agreement, Exhibit 1?

A. I couldn't swear to that, because Mr. Palmi-

ero could, at his discretion, buy potatoes any time

to fill the contract that he was selling. I mean it

was possible he could do that.

Q. I see. In other words, you expected him to

go out on the open market and buy 15 cars of pota-

toes and turn around and sell them for $40.00 a

ton?

A. I did not expect that, but he could do that.

Q. But you were talking about the potatoes that

were covered by this contract as a matter of actual

fact, [72] weren't you?

A. I think it would be an assumption. We did

not discuss that.

Q. You say now, then, that he could have gone

out and bought other potatoes or raised other pota-

toes, is that right? A. He could have.

Q. All right. Didn't you just testify a few min-

utes ago that he wanted to take a portion of these

potatoes and sell them at that time so as to guaran-

tee that he would get his costs back?

A. Exactly, I did.

Q. Well, then
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A. That was his statement.

Q. Then, you were talking about the potatoes

that were in his field, weren't you?

A. That still is an assumption.

Q. It is? A. It is to me.

Q. You were talking

A. I assumed that he was speaking about his

field. As I stated, we were not talking about this

original instrument.

Q. Well, now, you testified that he wanted to

guarantee that he would recover the cost of raising

these [73] potatoes. That is why he was selling a

portion of them in May of 1952, isn't that right?

A. Yes, that's right.

Q. And yet you say that you were not talking

about the potatoes that were being grown by him at

that time covered by this marketing agreement, is

that your testimony?

A. My testimony is that we didn't even discuss

land whatsoever. Mr. Palmiero did say that he

would like to sell enough potatoes at the present

market future price to assure him his assurance of

getting his costs back, which the

Q. And what potatoes were you talking about?

A. He said his potatoes.

Q. His potatoes? A. That's right.

Q. And by that—did he have any other potatoes

at that time other than the ones that were growing

in the field covered by Exhibit 1 ?

A. To my knowledge, he didn't.
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Q. He did not? A. At that time.

Q. All right. Did you understand at that time

that those potatoes were covered by this agreement,

Exhibit 1?

A. It was my assumption that it was, yes. [74]

Q. And Mr. Palmiero did not tell you that he

was going to go out on the open market and buy

potatoes, did he? A. No.

Q. Have you ever known a grower to do that to

live up to one of your contracts?

A. Yes, I have.

Q. I see. Now in May of 1952, you stated that

you had a conversation with Mr. Palmiero concern-

ing 15 cars of potatoes, 10 Russets and 5 Long

Whites. And you stated that in a telephone conver-

sation, you agreed to buy them for what price?

A. The 10 cars or Russets?

Q. Yes?

A. For $50.00 a ton, and five cars at $45.00 a

ton.

Q. And that was a telephone conversation, is

that right? A. That's right.

Q. Well, now, do you ordinarily buy your pota-

toes orally over the phone?

A. A good many of them, yes.

Q. Just to refresh your recollection, do you have

a written contract for the purchase of future pota-

toes? A. We do.

Mr. Hawkins: I might mark this for identifica-

tion.

The Clerk: Defendants' 15.
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Mr. Korn: May I see it, Mr. Hawkins? [75]

Mr. Hawkins: Just a minute.

Mr. Korn. Your Honor—just a moment, Mr.

Hawkins.

Mr. Hawkins : I 'm sorry, I thought I was asking

a question. Excuse me, your Honor.

Mr. Korn: My understanding, your Honor—or

may I have a matter with your Honor without the

presence of the jury?

The Court: Yes, all right. You may step out

again.

(Whereupon, the following proceedings were

had out of the presence of the jury:)

Mr. Korn: Your Honor, I don't know what

counsel has in his possession. However, it is my
understanding that all of the exhibits that were to

be put in were to be identified, and that was done.

And as I even read your order for a pre-trial con-

ference, it is provided there, it is requested that

counsel produce at the pre-trial conference all the

documents of physical objects which he intends to

offer as evidence in the trial and any document not

so produced will not be admitted at the trial unless

good cause is shown why it was not produced at

the pre-trial conference.

Now I don't know what counsel has in mind, but

I do bring these matters to your Honor's attention.

Mr. Hawkins: Well, I can state that I am not

going to offer this in evidence. It happens to be a

carbon copy of an agreement between a man by the

name of R. S. Williams and the Spada Distributing
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Company, Inc. which just came [76] into my posses-

sion this morning. And all I have done is to show

the witness this document and ask him whether it is

not true that they have a printed form of contract

that they use when they buy future potatoes, and I

just used that to refresh his recollection and to

show him that I had it.

Mr. Korn. Well, your Honor

Mr. Hawkins: I am not offering it in evidence

because it is a contract with somebody else.

Mr. Korn: Well, your Honor, the document is

irrelevant, it is immaterial, and it is intended to be

shown to Mr. Michaelis just to prejudice the jury

and to inflame this jury to a point of disbelieving

Mr. Michaelis' testimony that he ever made an oral

agreement.

Now if this could be introduced, then I could

bring in, maybe I would say, fifty people with

whom we made written contracts and oral contracts,

particularly oral contracts, with people who didn't

breach them, and it will be proof that this gentle-

man made an oral contract with us.

Now I object to it, your Honor, on several

grounds. One is that it is without the issues insofar

as framed by the pre-trial order ; that I relied upon

your Honor's order for pre-trial conference and

produced every exhibit that I was going to offer,

and certainly Mr. Hawkins is better familiar with

your Honor's practice that I am on that point, and

I relied upon your Honor's order that was [77]

sent to me. I relied upon the pre-trial
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The Court: I think the documents, unless there

is some good reason why they weren't produced,

should be produced at the" pre-trial, because other-

wise it puts the one who complies at a disadvan-

tage. I don't think that this is admissible unless

you propose to show that that is the usual or—

I

wouldn't say the invariable, but the usual custom

for them in their practice to enter into an agree-

ment of this kind.

Mr. Hawkins: As a matter of fact, we do pro-

pose to show that by other witnesses. But this wit-

ness has testified that he buys future potatoes orally

and he also says he buys them under a printed

form of contract. Now counsel says he wants to

bring in others to testify that they have made oral

contracts. Well, we are not trying to establish the

ultimate fact that there was no oral contract by

showing this specific contract at all; I just simply

want to get this witness's admission that they do

have a printed form of contract such as this

whereby they do buy potatoes futures, and then I

can argue to the jury why didn't they have this one

in writing.

Now it is true that counsel can get up and say,

''Well, they don't always do that and it doesn't

show there isn't an oral agreement." But I am cer-

tainly entitled to make the argument this is one

they should have reduced to [78] writing.

Mr. Korn: Your Honor, whether or not we do

reduce an agreement with Mr. Palmiero to writing
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is a matter within the discretion of our people. The

fact that in every instance we have deals in writing

with growers casts no inference at all that in the

instant case we would have had an agreement orally,

because we may have reposed complete confidence

in this gentleman in his oral word and not have had

any confidence in every other grower with whom
we dealt.

Now furthermore, your Honor, this document has

no bearing upon whether or not an agreement was

orally made with this gentleman. I couldn't ask

Mr. Michaelis whether or not he made similar grow-

ing deals as he made here orally in order to prove

that he made an oral agreement with this man with

regard to the delivery of potatoes. That is like prov-

ing one crime by trying to prove that a defendant

committed other crimes.

The Court: I think, though, where you have the

very point in issue as to whether an oral agreement

was made or not, it seems to me it would have pro-

bative value to show that the general practice of

the company and of this representative of the com-

pany was to take written contracts. I think that,

without putting other specific points in evidence, I

think you can show what he has testified to, [79]

that in other instances he did use a written order

form for futures. You could show in some he en-

tered into oral contracts, if that is the case, without

going into detail as to the specific other contracts.

So that, as I understand it, this isn't going to be
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offered, and I will let it stand, what has been testi-

fied to by the witness, up to this point.

Mr. Korn : Well, your Honor, the document can-

not be shown the witness unless it is identified, as I

understand the rule. I am going to object to the

identification of this document on the ground that

it works a prejudice to the plaintiff in that the

plaintiff relied upon your Honor's order of a pre-

trial conference to the effect that all documents

which were to be offered were to be identified. I

relied on that order and produced all of the docu-

ments that I was going to offer and I expected that

counsel on the other side acted similarly, and I

therefore say that I have been prejudiced in rely-

ing upon your Honor's order if this docimient is

allowed to be identified. I make my objection on

that point.

I make a further objection on the ground that the

identification of this document, if it is not offered

in evidence, is objectionable,

I make a further point on the ground that

this document, whatever it is, which purports to be

a contract [80] between the Spada Distributing

Company and a grower by the name of R. S. Wil-

liams, is inadmissible unless the signatures are

identified.

I make a further objection on the ground that in

the event the signatures are identified, that it is

irrelevant to the issues in this case.

I make a further objection on the ground that

even though the signatures are identified, that the
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instrument is immaterial and incompetent.

I make a further objection on the ground that in

the event this instrument is allowed to be identified,

that it will work a prejudice to the plaintiff in that

it will have a tendency to inflame the jury on issues

outside those framed by the pre-trial order.

The Court: Very well.

Mr. Hawkins: May it please the Court, I think

counsel misconceived my purpose. I am not offering

this in evidence. I do expect to prove that it is

their custom and general practice to get signed con-

tracts.

Now the question I asked this witness was if

they didn't have a form of printed contract for

future purchases similar to this one. He said yes,

they do.

The Court: I think that, of course, counsel has

a right either on cross or direct examination to

show a witness a document. I suppose technically,

at least in this [81] Court, the precedure would be

to have it marked for identification first. But, even

so, there would be no way of stopping Mr. Hawkins

from marking whatever he pleases for identifica-

tion, and then if he doesn't succeed in getting it

admitted, why the document is at least physically,

without showing its contents, exhibited to the jury.

I don't know any way that that can be stopped,

and here this isn't going to be offered.

I think what the witness has testified about their

sometimes entering into written contracts should

stand and the Court will allow it to stand, with the

objections that have been made here.

I intend to instruct the jury, usually do, at the
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conclusion of the case that they shouldn't give any

weight or give any consideration to questions that

have been asked to which objections have been sus-

tained, or shouldn't consider any documentary evi-

dence that isn't admitted, actually admitted. I

don't know what more you could do in a lawsuit

than that.

Mr. Korn : Well, I make this further point, your

Honor, and that is since Mr. Hawkins is merely

going to have this instrument identified and since

he has stated to the Court that he is not going to

offei- tliis instrument into evidence so that the jury

will see it, the fact that he is not going to offer it

into evidence indicates that he understands [82]

that it is inadmissible. Now if it is inadmissible for

the jury to see it, it would be my view, your Honor,

and I base another objection on it, that it would be

inadmissible for this witness to testify concerning

it, because it seems to me as though counsel is doing

indirectly what the Court will not let him do

directly.

Mr. Hawkins: Well, your Honor, I can't see

that this man's client is in any way prejudiced by

our presenting, and even if we offered in evidence,

a document that came to our attention today, which

is their own printed form, as some evidence of the

practice that they use when they buy future pota-

toes.

Now we expect to show that it is the prevailing

custom in purchasing potato futures to have a con-

tract such as this. This contract bears a serial num-
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ber 0657, which shows a certain continuity of prac-

tice with this very firm. And it is true, and I cer-

tainly attempt to live up to the pre-trial theory in

every respect, bringing everything that I have in

the way of documentary proof to the pre-trial hear-

ing and having it identified at that time, but I

don't think the rule means that you are absolutely

precluded from introducing documentary

The Court: No, it doesn't, if you can show it

came into your possession later.

Mr. Hawkins : And, furthermore, particularly as

this is [83] their own form, and that is the pur-

pose. We are not introducing it to prove a con-

tract between Spada and Williams; we are intro-

ducing it to show that they have the form and that

is the purpose of it, and, of course, then it becomes

wholly immaterial whether the signatures are iden-

tified or not.

Now my point is that if this were some docu-

ment that we had kept off in our safe some place

that they knew nothing about and we suddenly bring

it in here, that would be one thing, but here we are

using their own form which they are fully aware of.

I mean we are not trying to prove something that

is not within their own knowledge right at the

outset. It seems to me it would be rather unfair to

the defendant, if the Court please, not to permit us

to show what their own forms are.

Mr. Korn : Well, your Honor, it is my view that

the fact that we have printed form contracts has

nothing to do with whether or not an agreement
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different from what our form is was made between

our company and the defendant.

I ask your Honor this question : What relevancy

does this document have in terms of probative value

in proving whether or not an oral conversation

occurred between Mr. Michaelis and Mr. Palmiero

on or about May 28, 1952?

The Court : Well, it has probative value. People

usually do what they customarily do, and where

there is an [84] issue whether they did a certain

thing, the fact that usually they do it a different

way, it seems to me, has probative value. It isn^t

binding, of course, or conclusive, but if I tried to

show that I wore white pants to court yesterday

and you could show that I never in my life wore

white pants to court, that I never went on the

bench in white pants, wouldn't that have probative

value to show I didn't do it on the particular in-

stance I claimed yesterday? It does have probative

value, I don't think there is any question about

that, so I am going to let it stand for that purpose.

Bring in the jury. Just a moment. There has

been so much discussion and so much ado about this

document, I think perhaps it should be marked for

identification without offering it.

The Clerk: I marked it. It is marked 15.

Mr. Hawkins: Just before the jury went out.

The Court: If this case goes up on appeal, the

higher Court should know what we are talking

about. It is marked, then.
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All right, bring in the jury.

(Whereupon, the following proceedings were

had in the presence of the jury:)

The Court: All right, continue with your cross-

examination. [85]

Q. (By Mr. Hawkins) : Mr. Michaelis, is it

customary for your firm, the Spada Distributing

Company, Inc., the plaintiif here, to enter into writ-

ten contracts for the purchase of future potatoes?

A. This is the first year since I have been with

the company that we have contracted potatoes, and

this particular form, you will note, is used by some-

one who is buying in the field, or attempting to buy

in the field, by someone other than the company

employee.

Q, I notice that it bears a serial number 0657.

Does that indicate that 657 of these have been

drawn 1

A. Not to my knowledge. I wouldn't know any-

thing about that because these are more often used

in an Oregon district. I have never used them in

Washington, personally.

Q. Oh. You say this is drawn by someone other

than a representative of the company?

A. Well, the gentleman that signed as under

Spada Distributing Company was a representative

of the company only insofar as those cars were

concerned. I am talking about an employee of the

company. In other words, this gentleman at that
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time had no way of making a cash deposit on any

purchases or anything like that.

Q. In other words, the man that signed this on

behalf of the company was not a general agent of

the company, is [86] that what you mean, or regu-

larly employed by them?

A. He may have been, but I say he would not

have any way of making payment.

Q. I see. He would have no way of making pay-

ment, you mean? A. Of making payment.

Q. Now, Mr. Michaelis, you had this conversa-

tion on the phone, you say, about a week prior to

May 28, 1952, with Mr. Palmiero?

A. Approximately, yes. I don't recall the exact

date.

Q. And you say that he agreed at that time to

sell your company 10 cars of Russets and 5 cars of

Long Whites, and you assumed that those were po-

tatoes from the field covered by Exhibit 1?

b A. Yes.

Q. Now did you at any time thereafter send him

a written agreement covering that purchase that

you say was made over the phone?

A. What do you mean by a written agreement?

Q. Well, such as this Identification 15?

A. I sent a copy of a form similar to that—it

is on a field notebook—but bore no signatures other

than my own, and made it together with a check.

Q. You sent

A. It was a memorandum. [87]

Q. You sent a document similar
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A. It is what we call a field memorandum, yes,

for purchase.

Q. Do you have a copy of that with you at the

present time? A. I don't have it, no.

Q. You are not referring to this Exhibit 2, are

you?

A. There was a tissue in addition to that par-

ticular check and voucher.

Q. I see. Do you have a copy of that ?

A. Well, I believe I do.

Q. I see. Well, now, I notice that Exhibit 2,

the voucher

The Clerk: 2-A.

Q. (By Mr. Hawkins) : 2-A, which your

counsel has produced, says, ''advance on potatoes,

10 cars Russets US #1," and then something has

been x'd out. Can you tell us what was x'd out?

A. Yes, I had written $45.00, with this in mind,

and then realized my error and changed it to

$50.00, raised it from 45 to 50.

Q. I see. You raised that from 45 to 50?

A. I believe that is what it was. It looks like it

was a 45.

Q. Now, then, you have 5 cars of Long Whites

at $45.00. [88] Can you point to anything on Ex-

hibit 2-A which says that Mr. Palmiero agreed to

sell you 10 cars of Russets and 5 cars of Long

Whites? A. No, there is nothing on there.

Q. No. Now I notice that the next line that is

on this exhibit is, "delivery before Sept. 10th."
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He had, then, until the 10th of September to deliver

these potatoes, is that right?

A. To deliver all of them, yes, including the

Russets.

Q. Including the Russets?

A. That's right.

Q. The Russets and the Long Whites, is that

right? A. That's right.

Q. Well, now, when you testified about this tele-

phone conversation that you had with Mr. Palmiero,

you didn't say anything about September 10th de-

livery. That is something that you added on to this

after the telephone conversation, isn't that right?

A. I am certain that we must have discussed it.

Q. No, not what you are certain you must have,

but you evidently don't remember it, isn't that

right ?

A. The September 10th date on there would be

in Mr. Palmiero 's favor, rather than ours.

I Q- Well, I appreciate that, that may be, but you

added something that wasn't said over the phone

to this [89] voucher, didn't you?

A. I am certain I didn't.

Q. And that is, "delivery before Sept. 10th,"

isn't that right?

A. That is correct, September 10th.

Q. Now what is "Prosser a-c-c. ?"

A. Prosser account.

Q. Prosser account? A. Yes.

Q. What does that indicate?

A. That means it was—that means that the pur-
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chases were made in the Prosser area. This check,

in other words, would be charged to the Prosser

account.

Q. When you say Prosser account, that is a

memo to your own office, isn't that right, in Port-

land ? A. Yes, it is.

Q. It means—I mean it has no particular signi-

ficance to the buyer—I mean the seller, the grower

of the potatoes? A. No.

Q. Does it?

A. Other than if he were farming more than

one area, that is the only thing.

Q. Mr. Palmiero wasn't farming in more than

one, was he? A. Not to my knowledge. [90]

Q. So then that actually indicates that the entire

voucher was solely for the benefit of your home

office, and was not intended to create any contract

or evidence any contract? A. Certainly not.

Q. Is it your view, then, that this is a written

contract between you and Mr. Palmiero?

A. It is a confirmation, in my mind, yes.

Q. Even though the words '' Prosser account"

could not possibly have anything to do with him?

A. There is just as much information on there

for the Spada Distributing Company as there would

be for Mr. Palmiero. But that certainly represents

a confirmation.

Q. Now is it the practice of your company to

require these vouchers to be separated from a draft

before presentation to the bank?

A. Is it the policy of the company ?
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Q. Uh-huh?

A. Yes, this is ordinarily detached.

Q, So that there was nothing that Mr. Palmiero

is doing in detaching the voucher, if that is what

he did, that would have been out of the way?
A. Well, we intended that he should detach the

voucher.

Q. That was the usual custom, isn't that [91]

right ? A. Yes.

Q. Did you ever send out any other vouchers to

other growers in the Prosser area similar to Ex-

hibit 2-A in 1952?

A. I didn't personally, but other checks were

issued from Portland.

Q. Now you don't know, do you, w^hat hap-

pened in the Portland office? I am asking you.

A. Whether I did?

Q. Yes?

A. I did not send out any others.

Q. All right. Now were you present in Prosser

on Au.gust 1, 1952, when Mr. Palmiero began de-

livering potatoes? A. No, I wasn't.

Q. Do you know whether or not he delivered

potatoes on August 1st, a Friday?

A. Yes, I know he did.

Q. And at that time, he was credited by you

with $80.00 a ton for U. S. No. I's, is that not

right, the Russets?

A. The first part of your question?

Q. $80.00? A. Yes.
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Q. And that delivery of potatoes, then, that Mr.

Palmiero was paid for by your giving him a credit

of $80.00 a [92] ton. That was $5.00 a ton under

the market price on August 1st, wasn't it?

A. I think not, I think $80.00 a ton was the

market for No. I's.

Q. Wasn't it $85.00 a ton at that date?

A. I think it was $80.00.

Q. And what was it on August 2nd I

A. August 2nd? I don't know of any market

report or any of our records shov/ing any purchase

on August 2nd, which I think was a Saturday.

Q. Don't you know what the market price was

on August 2nd? A. No, I don't.

Q. What about August 4th, do you know what

the market price was then?

A. I believe around $80.00.

Q. Around $80.00. Well, your counsel has al-

ready stipulated A. $80.00 to 85.

Q. has already stipulated it was 85. You

say it was 85? A. I will say 80 to 85.

Q. And on August 5th?

A. If I recall, it was around $85.00.

Q. And you say on August 1st, however, that it

was $80.00? A. That is my recollection. [93]

Q. Isn't it a fact that it was 85 on August 1st?

Mr. Korn: Your Honor, the question has been

asked and answered several times.

Mr. Hawkins: I'm sorry, I didn't know that he

had answered that specific question.
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The Witness: Will you state your question

again ?

Q. (By Mr. Hawkins) : I will ask it for the

last time: Isn't it a fact that on August 1st the

prevailing market price for U. S. No. 1 Russets was

$85.00 a ton?

Mr. Korn: Your Honor, I object

A. Russets ?

Mr. Korn: on the ground it is repetition.

Q. (By Mr. Hawkins) : Or Long Whites, ex-

cuse.

The Court: I will permit him to answer again.

I don't know whether it is or not.

Q, (By Mr. Hawkins) : Long Whites ?

A. You are changing the—you want to know the

market price on Long Whites?

Q. Yes?

A. To my knowledge, it was 80 a ton on August

1st.

Q. 80 a ton, all right. Now on August 1st when

Spada Distributing Company, Inc. accepted these

potatoes, they were accepting them under the writ-

ten crop marketing agreement, isn't that right?

A. On August 1st? [94]

Q. Yes? A. That's right.

Q. Now, then, on August 4, 1952, you received

potatoes from Mr. Palmiero, did you not?

A. Yes.

Q. And on that date, you credited him for

$50.00 a ton for 10 cars of Russets?

A. I think you are in error there.
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Q. One and a half cars of Russets?

A. I think you are in error there, also.

Q. Well, let me put it this way: On August

4th when Mr. Palmiero delivered potatoes, you ap-

plied those potatoes on this telephone conversation

deal that you are talking about, isn't that right?

A. That is correct. By agreement prior to

August 1st.

Q. Did Mr. Palmiero ever consent to that?

A. My information is that the agreement was

between Mr. Slucum

Q. Just a moment. I am asking

A. I have already told you I was not there.

Mr. Hawkins: Your Honor, he is not answer-

ing my question.

The Court: All right, what was the question

here?

Q. (By Mr. Hawkins) : Did Mr. Palmiero ever

consent to the August 4th deliveries being applied

upon this [95] telephone conversation arrangement ?

A. On July 31st.

Q. You say that on July 31st he agreed to that?

A. That is my understanding.

Q. Well, now, were you present then?

A. No.

Mr. Hawkins: Well, I move to strike the wit-

ness's answer, your Honor.

A. I have already told you before that I w^as

not there.

The Court: I think it should be stricken, but of

course your question isn't limited to what he knows



Spada Distributing Co., Inc. 127

(Testimony of Howard Michaelis.)

personally, so I think he was justified in answering

it the way he did, but it is hearsay. If you don't

know of your own knowledge, you can say so,

whether he ever consented or not.

Mr. Korn: Your Honor, I think the answer

should stand on the ground that counsel invited it.

He has asked if Mr. Michaelis knew, and he stated

that he knew. Now if counsel had asked Mr.

Michaelis, "Personally, of your own knowledge,"

and Mr. Michaelis had said he had been advised,

there would be no question, your Honor, but I

think counsel has invited the answer.

The Court: Well, it has become apparent now
he doesn't know of his own knowledge, so I think it

should be stricken and the jury will disregard [96]

it.

All right, go ahead.

Mr. Hawkins: That's right.

Q. Mr. Michaelis, I am handing you what has

been marked Plaintiff's Exhibit 5 for identification,

which appears to be a copy of a letter written to

Mr. Tony Palmiero and signed by you and deliv-

ered by the sheriff to Mr. Palmiero on August 6,

1952. Did you write that letter?

A. I assisted in the drawing of it, yes, and

signed it, or rather, I had assistance.

The Court: That is in evidence. You mentioned

an identification; it is an exhibit.

Mr. Hawkins : It has been admitted.

Q. You say you helped draw the letter. Your

signature alone is on the letter, is it not?
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A. That's right.

Q. Well, who helped draft the letter?

A. Our attorney.

Q. Who is that? A. Mr. Korn.

Q. Mr. Kom. And what did you do, talk to him

over the phone or was

A. No, he was present in person.

Q. He came up from Portland on August 6th

and the two of you drafted this letter and you

signed it? [97] A. That's right.

Q. And then you took it to the sheriff and told

him to take it out to Mr. Palmiero?

A. That's right.

Q. I see. And in this letter, did you tell Mr.

Palmiero that he had previously agreed to the

August 4th deliveries being under the telephone

conversation arrangement that you speak of?

A. I don't recall mentioning the previous agree-

ment.

Q. Well, in this letter you say:

''Dear Mr. Palmiero:

"On this date you stated to me that you will not

comply with your agreement with Spada Distribut-

ing Company, Inc., evidenced by the voucher check

No. 32 of Spada Distributing Company, Inc., dated

May 28, 1952."
|

Now you don't refer to any previous telephone

conversation in this letter, do you?

A. No, I am referring to the voucher in that

letter.

Q. You are referring to the voucher?
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A. That's right.

Q. At that time, apparently, you regarded the

voucher as being the oral agreement between you

and Mr. Palmiero, is that right?

A. I regarded the voucher as being confirmation

of it, yes. [98]

Q. (Reading)

:

"—whereby you were paid the sum of $1500.00

as an advance on potatoes as follows:

'advance on potatoes

10 cars Russets US #1 ® 50.00 ton less

sorting

5 cars Longwhites US #1 ® 45.00 ton less

sorting

delivery before Sept. 10th

Prosser ace'

On August 4, 1952, you delivered to the Spada

Distributing Company, Inc., warehouse at Pros-

ser, Washington, 1259 sacks of U. S. No. 1

Longwhite potatoes. You are advised that we

consider your delivery to us of said 1259 sacks

of afore-described potatoes as a part of your

obligations under your contract with us as evi-

denced by the said voucher check number 32.'*

Now you don't say in this letter, do you, that it

is pursuant to an oral understanding had with him

on July 31st, do you? A. I don't.

Q. Nor do you say it is pursuant to any oral

understanding you had with him over the telephone

a week before the voucher was sent, do you?
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A. No, I don't.

Q. Now can you point, Mr. Michaelis, to any

provision in either the crop marketing agreement

or the check and voucher, Exhibit 2, that gives the

Spada Distributing Company the right to claim any

particular delivery of potatoes is being made under

the oral agreement or under the written [99] agree-

ment?

A. It isn't necessary to point to it in that letter.

Q. Just answer my question : Is there anything

in the written agreement that gives you that right

to elect how you are going to apply these potatoes'?

A. Specifically, no.

Q. And there is nothing in the voucher, is there,

that gives you that right? A. No.

Q. You just assumed the right in this letter

—

<' * * * we consider your delivery to us of 1259

sacks of afore-described portatoes as a part of your

obligations under your contract with us as evi-

denced by the said voucher check number 32."

I gather, then, Mr. Michaelis, at the time you

wrote this letter, you had learned from Mr. Pal-

miero that he intended that delivery to be under

the written crop marketing agreement, isn't that

right? A. No, that was not my impression.

Q. Isn't that what he told you, that he was will-

ing to deliver under the marketing agreement and

at all times was willing to deliver under it ?
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A. That was if I would leave a letter he was to

get prevailing market price, providing we would

waive any claim against contracts at $45.00.

The Court: It is time to suspend, Mr. Hawkins.

We [100] will suspend until 10 :00 o 'clock tomorrow

morning.

And, ladies and gentlemen of the jury, remember

what I told you about not discussing the case and

please refrain from reading anything about it in

the newspapers or listening to any radio account,

and come back tomorrow morning at 10:00 o'clock.

Court will adjourn until that hour.

(Whereupon, the trial in the above cause was

adjourned until 10:00 o'clock a.m., Tuesday,

February 24, 1953.) [101]

Tuesday, February 24, 1953, 10:00 A.M.

(The trial in the above-entitled cause was re-

sumed pursuant to adjournment, all parties be-

ing present as before, and the following pro-

ceedings were had in the presence of the jury.)

The Court: All right, proceed.
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a Avitness called on behalf of the plaintiff, having

been previously duly sworn, resumed the stand and

testified further as follows:

Cross-Examination

(Continued)

By Mr. Hawkins:

Q. Mr. Michaelis, when we adjourned yesterday,

I was interrogating you about Exhibit 5, which is a

letter which you wrote and had the sheriff serve on

Mr. Palmiero. And do you know whether or not

Mr. Palmiero replied to your letter ?

A. Yes, he did.

Q. And I hand you Defendants' Exhibit 14 for

identification. Did you receive that letter dated

August 8, 1952? A. Yes, I did.

Mr. Hawkins : Your Honor, I would like to offer

in [102] evidence Defendants' Exhibit 14.

The Court: Very well.

Mr. Hawkins : Do you wish to see it, Mr. Korn ?

The Court: You have seen the document?

Mr. Korn: I have seen it, your Honor. No ob-

jection.

The Court : It will be admitted, then.

(Whereupon, the document above referred

was admitted in evidence as Defendants' Ex-

hibit 14.)

The Court: I have some difficulty hearing and

I am pretty close. Do any of you have trouble

hearing witnesses and counsel?
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Several Jurors: Yes.

The Court: I thought so. The hearing proper-

ties are very poor in this courtroom. You will just

have to speak up or the jury will not hear, and they

have to hear in order to decide the case properly.

I think one difficulty is I don't enforce the rule

that some judges do that counsel may not approach

the witness. I think that is all right, but the diffi-

culty in that is you get to talking to each other,

you are only about two feet apart, and nobody else

can hear you, so that is what stems from it.

Mr. Hawkins : Surely. I wonder if I might have

that exhibit? [103]

The Court: Yes, all right.

Mr. Hawkins: Your Honor, may I read this ex-

hibit to the jury at this time?

The Court: Yes, all right.

Mr. Korn: Your Honor

The Court: Just a moment. I think counsel

should be permitted to read the other one, if you

wish to.

Mr. Korn: Well, your Honor, the exhibit speaks

for itself and the exhibit will go to the jury. I think

it is merely consuming the time of the jury.

The Court : Well, it has been the practice in this

Court to permit either counsel to read either the

whole or extracts from the exhibits to keep the con-

tinuity as they go along.

Mr. Korn: I see.

Mr. Hawkins: This letter is dated August 8,

1952:
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(Reading)

:

''Mr. Howard Michaelis,

''Resident Agent,

"Spada Distributing Company,

"Prosser, Washington.

"Dear Mr. Michaelis:

"Re: Crop Growing and Marketing Agree-

ment Tony Palmiero to Spada Dis-

tributing Company, Inc., March 27,

1952.

"Your letter of August 6th received. You have

wholly failed to correctly state the facts. On August

6, 1952, when the attorney for Spada Distributing

Company had a conference with me at the office of

Mr. Chaffee, we negotiated to ascertain if some

amicable settlement could be worked out in connec-

tion with certain disputes which had arisen between

us in connection with the above-mentioned contract.

"So that you may be advised of the facts and the

true situation, I wish to state:

"1. On March 27th, 1952, I entered into crop

growing and marketing agreement with your com-

pany covering 57 acres of potatoes to be grown on

Section 34, Township 10 N. Range 24, E.W.M.

which contract among other things provided that

your company would make certain advances to en-

able me to grow a crop of potatoes, and I gave your

company a chattel mortgage upon this crop of pota-
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toes to secure the payment of advances so made.

''The contract also provided that yonr company

'' 'agrees to purchase, at the then prevailing

market price, the potatoes grown upon the

afore-described real property, during the regu-

lar 1952 potato marketing season.'

"The contract further provides:

" 'In the event first party shall fail to abide by

their agreement to market their entire 1952

potato crop through second party, such dam-

ages are accordingly estimated and agreed upon

as fifteen (15c) per cwt. for all marketable

potatoes grown upon the aforsesaid real prop-

erty and disposed of by first party, as liqui-

dated damages, which sum shall be allowed in

any action brought by second party to recover

damages for a breach of this agreement by the

first party should the second party elect to

bring such an action.'

"2. On my part I have complied with that con-

tract in every particular and I wish to state that

the only reason why I have not delivered [105]

potatoes harvested the past few days to your com-

pany is because of your failure to purchase the said

crop of potatoes 'at the prevailing market price.'

I wish to make it very clear that I am willing to

sell the unharvested portion of said crop to your

company at 'the market price' as provided in said

contract.
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*'3. When the White Rose potatoes were ready

for harvest, I contacted Mr. Byron Slocum, your

agent at Prosser, relative to delivery and market

price and it was agreed between us that I should

start to harvest on August 1, 1952, and that the

price for the date would be $80.00 per ton for No.

I's and $50.00 per ton for No. 2's. It was agreed

that the price for the following week would be

equal to or in excess of $80.00 for No. I's and

$50.00 per ton for No. 2's or the prevailing market

price.

''4. Pursuant to the agreement of March 27,

1952, and the agreement reached with your agent,

Slocum, on August* 1st, I delivered to your company

at your Prosser warehouse, potatoes for which your

company issued to me statement No. 49 as follows:

Total Quantity Description Weight Price per CWT
1,027 # 1—100 102,700 4.00

$4,108.00

206 # 2—100 20,600 2.50

515.00 Total 123,300

$4,623.00

246.60 Less sorting

$4,376.40

"5. Pursuant to same contract and agreement,

I delivered to your company at Prosser 1259 sacks

of U. S. No. 1 potatoes. The market price of those

potatoes on that date, I [106] believe, was $4.25 per

cwt. and there became due to me for said potatoes



Spada Distributing Co., Inc. 137

(Testimony of Howard Michaelis.)

$5,350.75 less sorting in the sum of $271.80, leaving

a net smn of $5,078.95 due to me. Your company

has refused to give me a packout sheet on these

potatoes or the quantity of No. 2 potatoes delivered.

"6. Pursuant to said contract and the agreement

reached as to market price on August 1st and the

market price on August 4th, there became due to me
for potatoes so delivered $9,455.35 plus the market

price for No. 2's delivered on August 4th. This

amount is in excess of all advances made by your

company to me in connection with this crop of pota-

toes and interest on the advances. The chattel mort-

gage has been fully paid. I request that your com-

pany satisfy the same and cancel and return all

notes. I request your company furnish me with

statement of all advances and interest due to your

company and a complete statement of all potatoes

delivered at price fixed in contract of March 27,

1952, to-wit: ^Prevailing market price at time of

delivery.

'

"7. In the event you fail and/or refuse to fur-

nish me with sales statement and check for balance

due, I shall consider that you have breached said

contract on your part and that I am under no fur-

ther obligation to make delivery of potatoes there-

under.

"8. On Tuesday, August 5th, 1952, when you

were at my ranch I stated to you that others had

paid $85.00 and $86.00 per ton for delivery on Sat-

urday and Monday. You said if I would bring the
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potatoes down to the warehouse, you would give me
the market price for them. I said, 'all right, I will

do that if you would give me a letter to that effect.'

You agreed to do this and stated you would write

such a letter and leave it with Mr. Slocum. You
wrote such a letter and left with him, but before I

reached the office you picked up the letter and there-

after refused to comply with contract of March

27th, 1952, the agreement made between Mr. Slo-

cum and myself and [107] the agreement which you

made with me.

''9. Any statement made in your letter of Au-

gust 6, 1952, contrary to the foregoing statement is

not correct. I request you to keep the original

letter you wrote to me on August 6th, 1952, and

which you left with Mr. Slocum for delivery to me
so that the same may be used in evidence.

''Respectfully yours,

'Vs/ TONY PALMIERO,

"Tony Palmiero,

"Route 2,

'

' Grandview, Washington. '

'

Q. (By Mr. Hawkins) : Now what was the re-

ply, Mr. Michaelis, of your company to that letter!

A. There has been no reply. If we had replied

to that letter and acted on the request you made, we

would have denied the fact that we ever held an

existing contract with Mr. Palmiero.
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Q. Well, your answer to that letter was to insti-

tute an injunction action against Mr. Palmiero to

compel him to deliver potatoes under that oral

agreement, isn't that right? Under the written

agreement, isn't that right, under the crop market-

ing agreement?

A. You are asking me what my reply was to the

letter, and I did not write a reply in the mail.

Q. I asked you what the reply of your company

was. The reply of your company was to institute an

immediate action against Palmiero for specific per-

formance of [108] the written contract, isn't that

right ?

A. That's right, we were standing upon the con-

tract and the marketing agreement.

Q. You were standing upon the contract and the

marketing agreement at that time, isn't that right?

A. That is correct.

Q. And in that suit which was instituted for

specific performance, there was no mention made

in your complaint of any oral agreement, was there,

about this 10 or 15 cars of potatoes referred to in

the voucher? A. There certainly was.

Mr. Hawkins: May we have the original com-

plaint, your Honor?

The Court : It is in the file.

Q. (By Mr. Hawkins) : Mr. Michaelis, I am
handing you the original complaint in this action

and I ask you to point out there any reference to
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any oral agreement such as you have testified to

here yesterday.

The Court: It doesn't seem to me this is a mat-

ter on which we should spend a great deal of time.

It is either in there or it isn't in there. I don't sup-

pose this gentleman drafted the complaint.

Mr. Korn : Your Honor, I drafted the complaint

and it is a question of law as to whether or not that

is in there under Specification 5 for such other re-

lief as may be [109] just in the premises. I think,

really, counsel wants Mr. Michaelis to acts as an

attorney in answering that question.

Mr. Hawkins : No, I don 't, either. In the allega-

tions of fact, counsel, as you well know, there is no

reference to any oral agreement whatsoever.

Mr. Korn : Well, now, counsel, it is a question of

law as to whether or not by reason of the prayer

there could be inserted—and I have amended this

complaint—a prayer for the damage on this oral

agreement, so I think, your Honor, he is just try-

ing to argue a matter of law with this witness.

The Court: I am not taking sides in this one

way or the other, mind you, but I think we shouldn't

sit around and spend time as to what is in that

matter, because it is there or it is not there, and

there is no specific mention of it, is that your

point f

Mr. Hawkins: That is correct.

The Court : All right, go ahead with your exami-

nation.

Q. (By Mr. Hawkins) : Mr. Michaelis, Judge

J
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Lindberg, in response to your application for an

injunction, refused to give you an injunction on the

ground that you had already broken the written

contract; isn't that right?

Mr. Korn: I object to that question.

The Court: Yes, I will sustain the objection to

that, as to what rulings may have been made in the

lawsuit on the [110] injunction. I think that is

immaterial.

Mr. Korn : Your Honor, I am going to move for

a mistrial, except if your Honor would instruct the

jury to disregard that comment. And in the event

counsel mentions that matter further, I will then

move for a mistrial.

Mr. Hawkins: Your Honor, I think the prior

proceedings in this case are quite material. This

witness

The Court : Not on the issues that are not before

this jury.

Mr. Hawkins : That is true.

The Court: The jury is not concerned with the

injunction phases of the case, and I will instruct

the jury to disregard any implications in counsel's

question. Disregard it entirely.

Gro ahead.

Mr. Hawkins: The point I am getting at, your

Honor, is the matter of the oral agreement. It is

our position that if there had been such an oral

agreement as they contend

The Court: Well, I know what your position is-
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If you wish to argue against my ruling, we will

excuse the jury.

Mr. Hawkins: That is all right.

The Court: All right, go ahead.

Mr. Hawkins: I don't take exception to your

ruling at all. [Ill]

Q. Was there any other reply, Mr. Michaelis,

except that suit? A. Not that I know of.

Q. Did you ever pay the money or give the ac-

counting asked for in this letter of Mr. Palmiero 's

of August 8th, Exhibit 14?

A. Would you state more clearly what account-

ing you are talking about?

Q. You recall in that letter Mr. Palmiero de-

manded that you furnish him with a pack-out slip

and demanded that you pay him the prevailing

market price? A. That is another statement.

Q. Just a moment, let me finish my question.

In that letter. Exhibit 14, Mr. Palmiero asked you

to furnish a pack-out slip and pay the prevailing

market price for the potatoes delivered on August

4th. Now my question is, did you ever pay him the

prevailing market price for the potatoes delivered

on August 14, 1952?

A. We paid him prevailing market price

Q. Just answer my question.

A. I will answer yes or no, provided you will

allow me to explain the question.

The Court: All right.

Mr. Hawkins: Sure, go ahead.

The Court: Answer if you have. [112]
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A. We paid the market price on the U. S. No.

2's and the combination as agreed, and we accepted

the U. S. No. I's at the $45.00 contract, as also had

been agTeed between Mr. Slocum and Mr. Palmiero

on July 31st.

Q. (By Mr. Hawkins) : You were not present

there ? A. Beg pardon ?

Q. You were not present at that time, were you ?

A. Hardly.

Mr. Hawkins : Well, then, I move that that por-

tion of his answer be stricken and the jury in-

structed to disregard it.

The Court: Well, I think the jury should dis-

regard anything that is hearsay; that is, that he

doesn't know of his own knowledge.

Q. (By Mr. Hawkins) : Now answer my ques-

tion specifically.

B The Court : But if you ask him that, he can only

answer by hearsay, I think he is permitted to an-

swer by hearsay. You knew he wasn't there when

you asked the question, didn't you?

Mr. Korn: Your Honor, that

Mr. Hawkins: Just a moment. My question,

your Honor, was whether he paid the prevailing

market price for the potatoes delivered on August

4th. I don't think that question invited any hear-

say.

Mr. Korn: But, your Honor, then [113]

Mr. Hawkins: Go ahead, counsel.

Mr. Korn : Mr. Michaelis then asked if he would

be allowed to explain that and counsel said all right
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and your Honor said all right and, therefore, he has

invited that answer on the same basis as he did

yesterday.

The Court : No, I may have invited it, I told him

to explain. Counsel didn't. If he explains by hear-

say, of course, we will have to tell the jury to dis-

regard it. We try to keep hearsay out.

The Witness: Someone can substantiate that.

The Court: Never mind.

The Witness: I made

The Court : Just go ahead with the examination.

There will be other witnesses besides you, you don't

have the whole responsibility.

Q. (By Mr. Hawkins) : The U. S. No. 1 pota-

toes you paid $50.00 a ton for on August 4th, or

$45.00? A. $45.00.

Q. $45.00 a ton for

A. Those were Long Whites.

Q. But the U. S. No. 2's that were delivered

that day and the combination grade, you paid for

at the prevailing market price ; those are the facts ?

A. That's right.

Q. Did you ever pay for them, or did you merely

give a [114] statement to that effect?

A. We made a statement to that effect.

Q. Yes. You never paid any money"?

A. We haven't paid out any cash because there

was more due us than was owing Mr. Palmiero.

Q. You haven't paid out any cash?

A. Not that I know of.

Q. Since that advance?
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A. Since that time, not to my knowledge.

Q. Since the advance made in May, is that right ?

A. I don't know of any.

Mr. Hawkins: I think that is all at this time,

your Honor.

Redirect Examination

By Mr. Korn:

Q. Mr. Michaelis, when we went into your duties

yesterday for the Spada Distributing Company,

would you kindly briefly summarize what they were

;

that is, insofar as your acting for the Spada Dis-

tributing Company in Washington?

A. To make contracts with growers for the

growing and marketing of potatoes; also, in setting

up the agreements and helping with the financing

of the potato crop. [115]

Q. Who authorized you to do that?

A. Mr. Spada.

Q. Mr. Fred Spada, sitting here?

A. That's right.

Q. I notice on Plaintiff's Exhibits 2 and 2-A,

that this Check No. 32 is drawn upon the Columbia

Basin Branch of the Seattle-First National Bank
at Moses Lake, Washington. Do you recall that ?

A. That's right.

Q. Who established that account?

A. Mr. Spada and myself at the bank.

Q. I observe that that check bears—you testified

yesterday that that signature "Howard Michaelis"

was yours? A. That is.
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Q. And how is it that you signed that cheek'?

A. By authorization of Mr. Spada at the bank.

In other words, I signed an authorization card at

the bank, which was, in turn, signed by Mr. Spada.

Q. And do you recall what was on that card?

A. It is called an authorization signature card,

I believe, issued by the bank, and it said, ''author-

izing undersigned, Howard Michaelis, to issue checks

on the undersigned company," namely, Spada Dis-

tributing Company, and then it is signed by the

President of the company.

Q. And was it so signed by the President of the

company? [116] A. It was.

Q. That is A. Mr. Spada.

Q. In your presence at that time 1

A. That's right.

Q. And what happened to that signature card?

A. It is retained by the bank.

Q. Do you know whether it was ?

A. Yes, I do know.

Q. How do you know?

A. They kept it when I was there. They ac-

cepted it.

Q. Mr. Michaelis, Plaintiff's Exhibit 5, which I

showed you yesterday, that is a letter that is on the

stationery of Spada Distributing Company, Inc.,

and was signed by you, is that correct?

A. Yes.

Q. And do you recall the circumstances under

which this letter was written?
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A. It was written in Prosser after Mr. Palmiero

had stated that he would not deliver any further

potatoes to us.

Q. You tell the jury the circumstances under

which this letter was written.

A. It was written after I had talked to Mr. Pal-

miero on his ranch on August 5th and again with

Mr. Palmiero and Mr. Chaffee in Mr. Chaffee's

office, together with Mr. [117] Korn, on August 6th,

wherein we had asked Mr. Palmiero to deliver the

cars as per his contract.

Q. Now I ask you to tell the jury who was pres-

ent when this letter was created.

A. Yourself, Mr. Korn, myself, Mr. Slocum and

the stenographer.

Q. And a stenographer. I ask you to tell the

jury who dictated this letter. A. You did.

Q. I ask you to tell the jury whether you told

me the matters that are in this letter.

A. I did.

Q. I ask you to tell the jury whether or not this

was the final draft or whether there was another

draft of this letter before you signed this letter?

A. There was an original rough draft in which

changes were made, corrections.

Q. I ask you to tell the jury whether you exam-

ined that carefully before you signed it, that is,

before you signed this letter? A. I did.

Mr. Korn: Now I would like to read this letter

to you ladies and gentlemen. This is the letter that

I dictated as an attorney for Spada Distributing
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Company, and I think you ladies and gentlemen

know that an attorney does do the [118] dictating

for a client. Otherwise, the client wouldn't be going

to an attorney.

This is the letter that I dictated, Mr. Michaelis

signed. It is dated August 6, 1952, and it is ad-

dressed to Mr. Tony Palmiero, Route 2, Grandview,

Washington, and it is captioned: ''Re: Tony Pal-

miero—Spada Distributing Co., Inc., contract evi-

denced by check and voucher number 32 of Spada

Distributing Co., Inc., dated May 28, 1952."

''Dear Mr. Palmiero:

"On this date
"

that is, August 6, 1952,

" you stated to me that you will not comply

with your agreement with Spada Distributing

Co., Inc., evidenced by the voucher check num-

ber 32 of Spada Distributing Co., Inc., dated

May 28, 1952, whereby you were paid the sum

of $1,500.00 as an advance on potatoes as fol-

lows, to wit:"

And then I quote the voucher part of the check and

that is put in quotes in the letter and says

:

" 'Advance on potatoes 10 cars Russets US#1
® 50.00 ton less sorting; 5 cars Longwhites

US#1 Q) 45.00 ton less sorting, delivery before

Sept. 10th Prosser ace' "

That quoted the voucher part of the check-voucher

32 which is in evidence here.
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''On August 4, 1952,"

the letter continues,

"you delivered to Spada Distributing Co., Inc.,

warehouse at Prosser, Washington, 1,259 [119]

sacks of U. S. No. 1 Long White potatoes. You
are advised that we consider your delivery to us

of said 1,259 sacks of aforedescribed potatoes as

a part of your obligations under your contract

with us as evidenced by the said voucher check

number 32. We calculate our purchase price of

said 1,259 sacks of potatoes at the rate of

$45.00 per ton or at the rate of $2.25 per 100-

pound sack. Accordingly, the gross purchase

price involved is $2,832.75, less sorting, as pro-

vided by our said contract, in the sum of

$251.80, leaving a net amount to which you are

entitled as a credit in the sum of $2,580.95.

Since you have told me this date "

And this is August 6, 1952,

"Since you have told me this date that you will

not comply with your contract with Spada

Distributing Co., Inc., evidenced by the said

voucher check number 32 as aforedescribed, you

leave us with no alternative but to seek legal

redress against you. The balance of potatoes

involved in your breach of contract and for

which we will seek legal redress for damages

are the ten cars Russets U. S. No. 1 at $50.00
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per ton less sorting and one and one-half cars

plus one sack of Long Whites U. S. No. 1 at

$45.00 per ton less sorting.

''We shall keep the said $2,580.95 and credit

the same as an offset against such further

damages to which we are entitled against you

by reason of your breach of the said contract

evidenced by the voucher check number 32.

"You are further advised that we know that

within the last several days you had within your

possession the original of the voucher part of

said check number 32, the same having been

detached by you from the check number 32

which you endorsed and deposited, all as shown

by the back of the original check which we have

in our possession. You will, accordingly, pre-

serve said voucher part of check number 32 so

that the same may be presented at the hearing

on such legal proceedings that we shall be

required to take against you. [120]

''Yours very truly,

"SPADA DISTRIBUTING CO.,

INC.,

"By /s/ HOWARD MICHAELIS,
"Resident Agent."

We don't have the original letter here that Mr.

Michaelis signed. We have a copy that was de-

livered to Mr. Palmiero which bears the typewritten



Spada Bistrihuting Co., Inc. 151

(Testimony of Howard Michaelis.)

name of Mr. Michaelis, but it has been stipulated

that Mr. Palmiero received the original that was

signed by Mr. Michaelis.

Q. Now, Mr. Michaelis, on August 6, 1952, did

you ask Mr. Palmiero whether he had the voucher

part of Check No. 32 ?

A. I don't recall whether I asked him that or

not.

Q. Mr. Michaelis, do you know why the Sheriff

was asked to deliver this document to Mr. Palmiero ?

A. Yes, to ensure delivery of that letter im-

mediately.

Mr. Korn: Ladies and gentlemen, Mr. Hawkins

has made a point repeatedly to you

Mr. Hawkins : Well, your Honor

The Court: This isn't time for argument, coun-

sel. Go ahead with your examination.

Q. (By Mr. Korn) : Now after you sent this

letter, would you tell the jury about when you re-

ceived this letter of August 8, 1952, that was signed

by Mr. Palmiero?

A. Somewhere between the 11th and the 14th

of August. It [121] was a registered letter and I

don't know the exact date.

Q. The registered receipt will show the exact

date you received it ? A. Yes.

Q. Now this letter starts out by saying: "Your

letter of August 6th received." That refers to this

letter of yours that is Plaintiff's Exhibit 5. And
then it says: "You have wholly failed to correctly

state the facts."
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Do you recall reading that in the letter ?

A. Yes.

Q. Then under Paragraph No. 9 of this letter it

states, that is, of Defendants ' Exhibit 14, it states

:

''Any statement made in your letter of August 6,

1952, contrary to the foregoing statement is not

correct. I request you to keep the original letter

you wrote to me on August 6th, 1952."

Tell the jury whether you answered this letter

of August 8, 1952.

A. Whether I did?

Q. Yes. A. I did not.

Q. Why not?

A. Had I answered this, he demands here

—

rather, Mr. Palmiero demands that I comply by

accepting deliveries [122] at the prevailing market

price of potatoes. If I were to do that, or the com-

pany were to do that, we would be denying the fact

that we had the contract of May 28th and would

be admitting that we were wrong in writing this

letter of August 6th.

Q. Tell the jury whether you ever made a con-

tract in the year 1952 with any grower in the

Prosser area for the delivery of future potatoes

on an oral agreement.

Answer that yes or no, please.

Mr. Hawkins: Your Honor, I think I will object

to that on the ground it doesn't call for a custom.

The Court: It is what?

Mr. Hawkins : Whether or not he has the custom

of doing that, is the material thing.
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The Court: Read the question.

(The question was read.)

The Court: I will overrule the objection.

A. Yes, I have.

Q. (By Mr. Korn) : State the name of that

grower. A. Duane Alfred.

Q. Where does he live?

A. He lives north of Prosser. I believe his mail-

ing address is Route 2. I am not sure whether it

is Grandview or Prosser.

Q. State where his farm is with reference to

the [123] defendant's farm?

A. It is southeast, I would guess, about three or

four miles.

Q. State to your best recollection the contents

of that oral agreement.

Mr. Hawkins: Your Honor, I object to this.

This is getting pretty far afield.

Mr. Korn: Your Honor, I would like to be

heard.

The Court: Well, all right, I will have the jury

retire, then.

(Whereupon, the following proceedings were

had out of the presence of the jury :)

The Court : While I think of it here, gentlemen,

I think what you are intending to get into, I don't

know that that situation will arise again, but what

you have done here is present your rival arguments
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by reading the letters in which you stated them.

Each side states its case in these letters here, with

the benefit of counsel, and now they have been read

to the jury, so we have sort of a preview of the

argument.

I think that is proper all right. It has been my
practice to permit counsel to read either the whole

or excerpts from exhibits because I think that some-

times is necessary to maintain the continuity. It is

hard for a jury to imderstand the oral evidence

sometimes and impossible for [124] them to unless

they know the contents of the documents that are

going in.

But I think I should hold you now in the future

in this lawsuit to my practice, which is that if you

want to read an exhibit or excerpts from it, you

must do so at the time it is admitted in evidence,

because if counsel can select his time and pick these

exhibits along the way any time during the lawsuit,

why we will have piece-meal arguments all the rest

of this lawsuit. So hereafter if you wish to read

from exhibits, do so at the time. Ask permission

of the Court and it will be granted at the time the

exhibit is admitted in evidence.

Mr. Hawkins : Your Honor, I have a question to

ask about the exhibits. Do I understand that all of

the exhibits that are referred to in the pre-trial

order are now admitted in evidence, or not?

The Court: No.

Mr. Hawkins: I picked one of them that I
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thought had not actually been offered, and counsel

told me it was already in.

Mr. Korn: They are not all in.

The Court: No. 4 isn't in, I'm sure. There

may be some others.

Mr. Korn: There are several that are not in,

your Honor. [125]

I wish to say this to your Honor in explanation

for my conduct in reading that letter, and that

is

The Court: You did it after the other had been

read.

Mr. Korn: We are not permitted to read the

documents under our practice.

The Court: Oh, I see, yes.

Mr. Korn: That is why I didn't do it, I was

taken by surprise when Mr. Hawkins was allowed

to do it.

The Court: Those things will come up.

Mr. Korn: I apologize because I didn't know

your Honor's practice on that.

On this question, your Honor, Mr. Hawkins has

raised an objection, and since your Honor ruled

yesterday that Mr. Hawkins could show Mr.

Michaelis a written contract that Spada Distrib-

uting Company had made with a grower in order

to, as he said, enable him to argue to the jury that

in this instance of an oral contract there had been

a deviation from the practice of the company, I

wish

The Court: AYell, here, perhaps I can shorten
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this by saying this, Mr. Korn, that it is my view,

as I expressed it yesterday, that the custom of the

company is material. It has some probative vakie

on the question of whether this particular oral con-

tract was made. But, of course, I think the custom

may be shown not only by general testimony, but

also showing how many instances there have been

written [126] contracts, how many instances oral.

But it was my understanding that counsel would

not be permitted to go into the contents of these

written documents and, if you have him testify as

to what the contents of this oral agreement was,

then I think counsel should be able to bring in these

other people and say what was your contract, let's

see it. If I allowed it on one side, I should allow

it on the other. That is my point here.

Mr. Korn: Then, if I understand it, it would be

your Honor's ruling that I have already asked Mr.

Michaelis whether or not he had an oral agreement

with another party. He stated yes, that would be

the end, without going into the contents ?

The Court: I think you could show enough of

it to show the character of it but without going into

its contents.

Mr. Korn: In other words, could I show, your

Honor, the number of cars that was involved, also

the price that was involved?

The Court: Well, it would be my view here that

on both sides you can show it is a written contract

or an oral contract and then that it involved future
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deliveries of potatoes. I think that evidence should

be enough. If we start into the details, why we will

be here well into next [127] week or beyond.

Mr. Korn : All right, your Honor.

The Court : Do counsel understand now what the

Court's ruling is here?

Mr. Korn: Yes, I understand.

Mr. Hawkins : I might ask this further question

:

I want to ask the witness on cross-examination

whether or not this agreement that he is talking

about was not, in fact, a sharing or a share-

cropping agreement of some kind, which I think

would possibly make a difference as to what effect

his testimony would have upon the custom and

practice. Would that question be beyond the bar,

or not?

The Court: I am not sure that I understand.

Mr. Hawkins: I want to ask the witness on

cross-examination whether or not the oral agree-

ment he is talking about is a sharing or share-

cropping arrangement. Now would that be per-

missible under your Honor's views'?

The Court: I think so.

Mr. Korn: I may say this, your Honor, I just

want to bring to your attention I have not objected

to Mr. Hawkins asking Mr. Michaelis the effect

of this instrument. I believe that I am entitled to

such an objection and I think it should be sustained,

for the law, as I understand it, clearly is that

where there is an oral agreement evidenced by writ-

ings, or where there is a written agreement between
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the [128] parties, we contend alternatively on this

matter that the effect of the instrument and the

construction of the instrument is a matter of law

for the Court.

Now if your Honor wants the authorities on that,

I have them.

The Court: I think that once the contract is

established, the effect and construction of it is a

question for the Court to determine and to interpret

the contract, what it means. But as I understand

it, this testimony as to the custom of Spada Com-

pany as to whether they bought futures on a little

printed form contract or whether they did it orally

or partly orally confirmed by voucher, is a question

going to the issue of whether or not there was any

contract entered into in May, not its effect or inter-

pretation.

Mr. Hawkins: That is it exactly.

Mr. Korn: But then the question that I under-

stand Mr. Hawkins wants to ask Mr. Michaelis is

whether or not this instrument is a crop-sharing

agreement, that is, the voucher. I think that is a

question calling for a legal conclusion.

The Court: I see what you mean there.

Mr. Korn: I think that is a conclusion of law

from the document itself, and I think the question

is objectionable on that ground.

The Court: Well, I don't know, I think that a

man who [129] is in the potato business knows what

a crop-sharing contract is. It isn't a pure question

of law. On that point, if I do that, I don't want to
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get too wide spread out here, but on second thought

I think I should permit you to show the quantity of

potatoes involved, if you care to do so, in any of

these contracts, because obviously if a contract in-

volved only a carload, it wouldn't amount to any-

thing; if it involved a large quantity, it would out-

weigh a lot of small ones, and so on. So I think

you should be permitted to show the quantity, but

the price, it seems to me, should be kept out be-

cause it might influence the jury and I don't see

where it would be material.

Mr. Korn: That is, I could show the quantity

and the date of the contract?

The Court: Yes. I think we may as well recess

now for ten minutes.

(Whereupon, a short recess was taken, after

which the following proceedings were had in

the presence of the jury.)

The Court: All right, proceed.

Q. (By Mr. Korn) : Mr. Michaelis, about when

did you make this oral agreement with Mr. Alfred ?

A. Early May.

Q. How many cars of potatoes were involved

in that agreement? [130]

A. Five cars of Mr. Alfred's.

Q. For delivery what time?

A. For delivery at time of harvest, and we paid

July 20th to 25th.

Mr. Korn: I believe that is all, your Honor.

The Court: Any recross?
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Recross-Examination

By Mr. Hawkins:

Q. Did you send the check and voucher to this

gentleman that you are just speaking of?

A. We didn't in this instance. He didn't re-

quire any.

Q. No, there was no voucher such as Exhibit

2 or 2-A here? A. No.

Q. Did you rent the land for him in this in-

stance ?

A. We originally rented the land and then

formed a partnership with him.

Q. Then formed a partnership with him ?

A. Yes, wherein he marketed

Q. You didn't form a partnership with Mr. Pal-

miero, did you? A. No.

Q. How many tons of potatoes are there on the

average of a car? About 18 tons in a car? [131]

A. That is the average car, yes, depending upon

the destination, that is, the freight circle in which

it is being delivered. It can be a larger tonnage,

but 18 tons is average.

Q. That is what you had in mind when you

referred to 15 cars, 10 cars of Russets and 5 cars

of Long Whites? A. That's right.

Q. Five cars of Long Whites, then, would be

approximately 90 tons of potatoes, is that right ?

A. Yes.
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Q. Now I believe there have been marked for

identification Plaintiff's Exhibit 11 and Plaintiff's

Exhibit 8. These represent the balance of Mr. Pal-

miero's potatoes remaining after the August 4th

delivery to you, is that right ?

A. Yes, they do.

Q. And these records, Plaintiff's Exhibit 8 for

identification and Plaintiif's Exhibit 11 for iden-

tification, indicate that after August 4, 1952, Mr.

Palmiero had l)etter than 208 tons of Long White

Potatoes left in his fields, isn't that right?

A. By this, this represents 856 sacks, which we

know is Long Whites, but I couldn't testify as to

how many tons are included in these figures.

Q. I see. Well, would you be able to say from

your [132] knowledge of Mr. Palmiero 's oper-

ations last year, 1952, that after the August 4th de-

liveries to you, he still had approximately 280 tons

of potatoes, of Long White Potatoes, in his field?

A. I would think he should have had, yes.

Q. In other words, after August 4th, he still

had three times as many Long Whites as were re-

quired to comply with this telephone conversation

deal that you have been talking about?

A. Well, Mr. Hawkins, prior to the time

Q. Just answer my question.

A. I can't answer that yes or no without ex-

plaining.

Mr. Hawkins: I think he can answer, your

Honor.

The Court: Well, you can either answer it or
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say you don't know. Then your counsel can bring

out explanations if he cares to have them made.

Q. (By Mr. Hawkins) : This voucher that you

are relying on here mentions five cars of Long

Whites, does it not? A. It does.

Q. And delivery on or before September 10,

1952 ? A. That is correct.

Q. Isn't that right? A. That's right.

Q. And from and after August 4th, Mr. Pal-

miero had better than 280 tons of Long White

Potatoes in his field, [133] isn't that right?

A. That is correct.

Q. So that there was—it is a matter of simple

mathematics—three times as many Long Whites in

the field as mentioned in that voucher, isn't that

right? A. That still could be right, yes.

Q. Well, then, why didn't you let him deliver

the Long Whites later under the so-called voucher

that you are contending on ?

A. Because we were still—we still figured to

take 10 cars of Whites other than these other five.

Q. Prom some other source, you mean?

A. No, from Mr. Palmiero. Remember, up to

the time that we had this argument, we still figured

that we had 10 cars in addition purchased from him

and sold.

Q. Isn't it a fact that the five cars of Long

Whites that you refer to in the voucher are the

potatoes in his field? I think you testified yester-

day that you assumed that that referred to pota-

toes in his field.
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A. That's right, I assumed they were in his

field, yes.

Q. Well, did you take the position that he could

not wait until September 10th to deliver the five

cars of Long White potatoes?

A. Well, yes, marketing practice in the district

itself will bear that out, that Long Whites are

completely [134] out of the picture before that

time. They have got to be dug before that time.

Q. Your voucher says on or before September

10th, does it not?

A. That is including the Russets.

Q. But that is all of the potatoes that are re-

ferred to in the voucher, isn't that right?

A. That's right.

Q. And the August 4th delivery still left more

than enough potatoes in Mr. Palmiero's hands to

comply with this voucher, isn't that right?

Mr. Korn: Your Honor, the question has been

asked and answered, I think, twice.

The Court: I think we are getting into argu-

ment on legal effects here perhaps, anyway.

Mr. Hawkins: All right.

The Court: I will sustain the objection.

Q. (By Mr. Hawkins) : Well, did you take the

position on August 4th that Mr. Palmiero could

not deliver under the written crop marketing agree-

ment? A. Could not deliver?

Q. Could not deliver under the crop marketing

agreement. Exhibit 1?

A. I never took any such position.
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Q. You did not. Well, then, why didn't you an-

swer his [135] letter of August 8th or 9th, Exhibit

1.4, and tell him that he could deliver under the crop

marketing agreement ?

A. I believe that has been answered before.

Q. Is that the only answer you have ?

A. We had told him repeatedly that we would

stand on the crop marketing agreement and con-

tract of May 28th.

Q. Mr. Michaelis, in your letter of August 6th

and in your telegram of August 9th, you demanded

that he perform all the obligations of said crop

growing and marketing agreement, didn't you?

A. I would have to see that wire. You are ask-

ing me to remember something I don't recall the

phrasing of.

Q. All right. This letter of Mr. Palmiero 's to

you was received by you special delivery, isn't that

right, airmail?

A. If I recall, it was registered mail.

Q. Registered mail?

A. I admit getting it, yes.

Q. And the reason it didn't come into your

hands immediately after the date thereof was be-

cause you were out of your office ?

Mr. Korn: Your Honor, I move that that ques-

tion be stricken on the ground that it is an argu-

ment.

Mr. Hawkins: Well, I am asking if he wasn't

out of [136] his office. A. That is not true.

I
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Q. That is not true. All right. Do you have the

envelope that that letter came in, Exhibit 14
"?

A. I don't believe so.

Mr. Hawkins : I see. That is all.

The Court : Any other questions of this witness ?

Have you finished?

Mr. Hawkins : Yes, your Honor.

The Court: Any other questions'?

Mr. Hawkins: Have you got the envelope there,

counsel 1

Mr. Korn: I don't have that envelope, counsel,

but I have the envelope that contained the letter

that you sent to Mr. Michaelis and which he, in

turn, mailed to me, and I received your Exhibit 14

in this envelope, which I am pleased to hand you.

Mr. Hawkins: Well, this isn't the envelope that

we were asking for, your Honor.

The Court: I see. If that isn't the envelope, let's

finish with this witness. I would like to get through

with one witness this second day of the trial, if

possible.

Mr. Korn : No further questions, your Honor.

The Court: All right, you may step down. Call

(Witness Excused.)

the next witness. [137]

Mr. Korn : Mr. Slocum, will you take the stand ?
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BYRON B. SLOCUM
called and sworn as a witness on behalf of the plain-

tiff, was examined and testified as follows

:

Direct Examination

By Mr. Korn:

Q. State your name, please, to the jury?

A. Byron B. Slocum.

Q. And where do you live?

A. Well, for three months I live in California,

and six months in Oregon, and three months in

Washington.

Q. And what do you do?

A. I am employed by Spada Distributing Com-

pany.

Q. In what capacity?

A. Generally, the bujdng, selling, processing,

loading, shipping, and so on, of potatoes.

Q. And is that what you do in Washington?

A. Yes.

Q. Where in Washington ?

A. Well, we headquarter at Prosser.

Q. Pardon?

A. At Prosser, Washington.

Q. And how long have you worked for the Spada

Distributing [138] Company ?

A. About three years.

Q. And how long have you pursued the business

of buying and selling potatoes and being in the

potato business? A. Since June 26, 1946.

Q. Do you know Mr. Palmiero? A. Yes.

Q. How long have you known Mr. Palmiero ?
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A. I think since about 1946. As soon as he came

dowTi to Prosser.

Q. Did you have occasion to have any discussion

with Mr. Palmiero with regard to any agreements

that Spada Distributing Company had with Mr.

Palmiero I A. Yes.

Q. What is the first time you had such a dis-

cussion ^

A. Well, the first time in reference to any agree-

ments with Mr. Palmiero was when he came down to

Redmond, Oregon, last spring.

Q. Yes, and Mr. Michaelis has testified about

that? A. Yes.

Q. That is in connection with the crop market-

ing agreement? A. That's right.

Q. Then after that, when is the next time you

saw Mr. Palmiero? [139]

A. Oh, I think it was the 27th or 28th of March,

when I came back up to have the papers—marketing

agreement, and so on, signed up, notorized, and

recorded at the court house.

Q. Did you take it over to Mr. Palmiero, that

crop marketing agreement over to Mr. Palmiero 's

home ? A. Yes.

Q. And then he signed it, is that correct?

A. He and Mrs. Palmiero.

Q. And then you had it recorded ? A. Yes.

Q. When did you see Mr. Palmiero after that?

A. Well, I saw Tony late in July.

Q. Did you have a conversation with him?

A. Yes.
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Q. With reference to whaf?

A. Well, we talked about the potato situation as

it had developed since the ceiling prices, I think,

were off.

Q. Did you have any conversation with him with

regard to the delivery of potatoes to the Spada Dis-

tributing Company on that occasion ? A. Yes.

Q. And about when would that be?

A. Oh, that would have been toward the very

last of July, the 23rd, 25th. [140]

Q. Did you come to any understanding with him

with regard to delivery dates'?

A. Not at that time, no.

Q. Did you have any understanding with him,

or did you have any discussion with him with refer-

ence to prices at that time ?

A. Yes, we talked about the pre-season con-

tracts calling for potatoes at specific prices.

Q. Well, now, tell the jury that entire conver-

sation to your best recollection with Mr. Palmiero?

A. Yes, with Mr. Palmiero. He came into our

of&ce at Prosser, Washington, in the Copeland

Warehouse—it would have been toward the latter

part of July—and we talked about the general

potato market, and so on, and somewhat went into

the matter of pre-season contracts, and when we got

into that, he advised that he wanted to see Mr.

Michaelis ; that he had done practically all his busi-

ness since the planting of the potatoes with Howard,

and that he wanted to see if there wasn't something
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about these pre-season contracts that it might be

able to get out or negotiate or some way; that he

felt that there was entirely too much difference be-

tween the current market price and the price made

with the pre-season contracts.

Q. What did you say to him, if anything f [141]

A. Well, I told him it would probably be better

if he got ahold of Howard. That was his wish, to

talk to Mr. Michaelis.

Q. About when did this conversation occur?

A. Late in July.

Q. Did you have a further conversation with

him before August 1st? A. Yes.

Q. About when would that be?

A. I think that was on July 31st.

Q. And you had that conversation with Mr.

Palmiero ? A. Yes.

Q. Tell the jury what that coversation was

about ?

A. Again, Tony came into our office at Prosser

and wanted to begin digging his potatoes—he was

one of the last growers to dig—and this would have

been on Thursday and he would like to start.

Q. Do you know what day of July that was?

A. I think that would have been the 31st of

July.

Q. Do you know what day August 1st was 1

A. That is Friday.

Q. All right, sir, continue.

A. And that he had taken the water off of some

of the potatoes and that he would like to dig on
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Friday, but it would be impossible to dig on Satur-

day because the water—they had been irrigated

rather recently to [142] that and they weren't dry

enough to go in with the machinery and dig the

potatoes. And we talked about the market, and so

on, and Mr. Palmiero told me that he would like to

proceed on the first day delivery under the market-

ing agreement.

Q. What did you say to that?

A. I told him that as far as I was concerned,

that would be agreeable.

Q. Did you have any further conversation with

him?

A. Yes, we talked about the delivery under the

contract.

Q. What was that conversation?

A. That we would be able to take the first day's

digging under the contract—or, rather, excuse me,

under the marketing agreement—at the current

market prices, and we agreed on the price at that

time for—I believe we did—for Friday's delivery,

as to the price of No. I's and No. 2's.

Q. What was that agreement as to price?

A. I think it was $80.00 on No. I's per ton and

$50.00 a ton for No. 2's.

Q. State the rest of the conversation if there

was any,

A. Then we went into the fact of these contracts

that were made in March, the oral agreements, and

so on, and again he said that he wanted to see

Howard Michaelis; that he had done his business
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with him and [143] wanted to see if there wasn't

some way that he could get out of the contracts or

get some relief on them, as he felt there was en-

tirely too much difference between the market price

and the contract price.

Q. Did you have any further conversations with

him with regard to delivery of potatoes after Au-

gust 1st ?

A. Other than it was permissible with us and

agreeable with Spada Distributing Company

Q. Not what was permissible, just a moment. I

don't want you to tell the jury what was permissible

with you ; I want you to tell the jury what you told

Mr. Paimiero.

A. I told Tony that we would then go ahead on

the first day's digging, which was August 1st, at

the market price, which at that time was $80.00, and

the next week we would have to start in on the con-

tract deliveries.

Q. And what did Mr. Paimiero say to that?

A. That he wanted to talk to Mr. Michaelis.

And, of course, I told Tony

Q. Just a moment, there is no question asked you.

Were potatoes delivered by Mr. Paimiero to the

—

I think you called it the Copeland Warehouse at

Prosser— were potatoes delivered there by Mr.

Paimiero on August 1, 1952?

A. They were. [144]

Q. Do you have a recollection as to the number

that were delivered?

A. It was over a thousand sacks. It is on our

packout ticket.
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Q. Do you want to refresh your recollection

from that packout slip ?

A. We have heard it here in discussion.

Q. You want to refresh your recollection, is that

correct ?

The Court : Would you like to look at it to hel^)

you remember what it is?

A. It might not hurt.

Mr. Korn: All right.

The Court: All right, he said.

Q. (By Mr. Korn) : I hand you Plaintiff's 4

for identification and ask you to examine that.

Have you examined that? A. Yes.

Q. Now does that refresh your recollection as to

the potatoes that were delivered by Mr. Palmiero

on August 1, 1952 ? A. I does.

Q. And what number of these three exhibits re-

freshes your recollection on that matter?

A. Well, I wasn't certain as to the exact number

of sacks.

Q. I see there is a number 49 at the upper right-

hand [145] corner on the first document and number

55 on the second document and number 56 on the

third. Now I ask you what number document of the

three refreshes you recollection as to the potatoes

that were delivered by Mr. Palmiero to the Cope-

land Warehouse on August 1st?

A. Packout Ticket No. 49.

Q. Now tell the jury how many 100-pound sacks

of U. S. No. 1 Long White Potatoes were delivered

on that date? A. 1,027 sacks.

I

M
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Q. State that again? A. 1,027 sacks.

Q. At what price?

A. At $4.00 per sack.

Q. Any other potatoes delivered on that date?

A. Yes, there were 206 sacks of No. 2's.

Q. At what price ? A. At $50.00 per ton.

Q. Now do you know whether those prices were

the prevailing market prices on that date?

A. Yes, I'm sure that they were.

Q. Now I ask you to examine the next docu-

ment that is stapled to that exhibit, and that is No.

55 that you are looking at, the second document. I

ask you to examine that. Do you have any recollec-

tion of Mr. Palmiero's delivering potatoes to you

on August 4, [146] 1952? Just answer that yes, or

no. A. Yes.

Q. Where were they delivered ?

A. At the Copeland Warehouse in Prosser.

Q. What did you pay Mr. Palmiero for those

potatoes ? A. $45.00 per ton.

Q. On what basis?

A. On the basis of the contract, pre-season con-

tract cars.

Q. What pre-season contract cars ?

A. This one is at $45.00, so it would have been

on the contract that they are talking about in

Voucher No. 32.

Q. Do you know the date of that ?

A. May 28th.

Q. Of what year? A. 1952.



174 Tony Palmiero, et ux., vs.

(Testimony of Byron B. Slocum.)

Q. You have seen that voucher, haven't you

f

A. Yes.

Q. You have examined it in the courtroom,

haven't you*?

A. I have seen a copy; I haven't examined this

in the courtroom, this (indicating).

Q. Now I ask you to look at packout slip No.

56, which is the third yellow slip of this exhibit,

ladies and gentlemen, and I ask you if you have any

recollection of Mr. Palmiero delivering other pota-

toes to you ? A. Yes. [147]

Q. On August 4, 1952? A. He did.

Q. NoWi tell the jury what potatoes were deliv-

ered other than the ones you have testified to.

A. He also delivered 135 sacks of No. 2—100 at

$2.75 per sack, which is $55.00 a ton, and also 182

bags of combination potatoes which we use for

processing potato chips, flour, and so on, and the

price on those is figured on the grade set up by the

inspection department percentage in 2's and culls,

and then that is set up on the No. 2 price, being

$2.75, and the cull price at 50 cents per bag, and

the percentage of 2's and culls, and it just extended

out.

Q. That is how you calculated that, is that cor-

rect? A. Yes, this $406.00 item.

Q. And did you render a packout slip to Mr.

Palmiero after the delivery of potatoes by him to

your Avarehouse, or to the Copeland Warehouse, on

August 1,1952? A. Yes.
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Q. When did you render him that statement?

A. I think it was on Saturday, the 2nd of Au-

gust.

Q. What is your practice with regard to ren-

dering statements to growers after delivery of po-

tatoes by them to you ?

A. Well, whenever possible, we try to get a

ticket or a [148] packout slip out to the grower the

next day. Sometimes they come in for it and some-

times they don't, but we try to whenever possible.

Q. Is that your uniform practice?

A. Yes.

Q. Do you ever deviate from that practice?

A. Oh, yes, sometimes.

Q. Under what circumstances?

A. Well, if you can't, you just don't get the job

done, and that way, of course, it will have to carry

over until the next day. And some growers like all

their potatoes on one slip, so you just kind of hold

them back and put them on one ticket. Individual

desires, sometimes.

Q. Now when did you deliver Packout Slip No.

55 to Mr. Palmiero?

A. I think I mailed that the 6th or 7th or 8th of

August.

Q. When did you deliver Packout Slip No. 56 to

Mr. Palmiero?

A. That was included in the same envelope with

No. 55. Around the 5th, 6th or 7th of August.

Q. Do you know what day the 1st of August

was? A. That was on Friday.
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Q. Do you know what day the 4th of August

was % A. That was on Monday.

Q. Now the 6th of August would be on Wednes-

day? [149] A. Yes.

Q. Now the 7th of August would be on Thurs-

day? A. That's right.

Q. Now based upon those dates, or those days

and dates, do you now have an independent recol-

lection as to the exact date that you mailed these

Packout Slips Nos. 55 and 56 to Mr. Palmiero?

A. Well, I either mailed them out that day or

the next, either the 6th or the 7th.

Q. The 6th or the 7th? A. Yes.

Mr. Korn: Your Honor, I ask that Plaintiff's

Exhibit 4 be received in evidence.

Mr. Hawkins: We have no objection, your

Honor.

The Court : It will be admitted, then.

(Whereupon, the above referred to docu-

ments were admitted in evidence as Plaintiff's

Exhibit No. 4.)

Mr. Korn: You may cross-examine.

Cross-Examination

By Mr. Hawkins

:

Q. Mr. Slocum, as I understand it, you are regu-

larly employed by Spada Distributing Company?

A. That's right. [150]

Q. And are at the present time? A. Yes.
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Q. This packout slip that counsel has just re-

ferred to, is it possible that it was not mailed out

until the 8th or 9th of August, '52?

A. I don't know what date. I might have put it

in the envelope and taken it to the post office, maybe,

after the post office closed. Our hours are very ir-

regular in the produce business.

Q. It might have been later than that?

A. It could have been, yes.

Q. And Mr. Palmiero was in your office on the

4th demanding his packout slip, was he not?

A. Not on the 4th.

Q. And he was there on the 5th demanding his

packout slip, was he not?

A. He asked for it on the 5th.

Q. And you did not give it to him, did you?

A. I didn't have it made out, but I gave Tony

the counts, and so on.

Q. He asked for a check at that time, too, didn't

he? A. Not to my knowledge, no.

Q. Didn't you tell him that you didn't have au-

thority to write a check?

A. I wrote checks at Prosser. I don't know what

date it [151] was authorized, I don't remember.

Q. In any event, you didn't write a check for

Mr. Palmiero on that date?

A. He didn't ask for any money.

Q. And you did not deliver the packout slip to

him on August 5th?

A. It wasn't finished, I didn't have it done.

Q. But you didn't deliver it to him, did you?
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A. No.

Q. And I think you testified that it was your

custom and practice to get it out the day following

delivery?

A. Whenever possible. I was alone in the office

and sometimes you just can't do all of it at one

time.

Q. I see. On the days just immediately preced-

ing August 1st, you testified that you had two con-

versations with Mr. Palmiero?

A. That is correct.

Q. And in the first of these conversations, you

told him it was permissible with Spada to deliver

potatoes under the crop-marketing agreement on

August 1st, but that on August 4th it would have to

be imder the contract or voucher of May 28th, is

that right?

A. That is correct, but it wasn't the first con-

versation we had with Mr. Palmiero, it was the

second

Q. Just a minute [152]

Mr. Korn : Let him answer, I want to hear what

he said.

The Court: I don't know whether he had quite

finished.

Mr. Korn: Counsel is not giving my witness an

opportunity to finish.

The Court: I think it was unintentional. Let's

not get excited about it. Had you finished your

answer ?
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A. Well, he said on the first conversation.

The Court: You said it wasn't the first?

A. No, it was the second, about the latter part

of July, Tony and I had some discussion.

Q. (By Mr. Hawkins) : It was the second con-

versation ? A. Yes.

Q. That you had the conversation with him in

which you told him that it was permissible to deliver

on August 1st under the crop-marketing agreement?

A. That is correct.

Q. But that beginning with the 4th, he would

have to deliver under the contract of May 28th; is

that what you told him ?

A. I don't know if I told him the contract of

May 28th; I told him the contract cars.

Q. The contract cars % A. Yes.

Q. All right. And you told him that a day or

two before August 1st, and it was the second con-

versation you had [153] with him?

A. That is correct.

Q. All right. Now do you recall having your

deposition taken over here in Judge Mclver's cham-

bers, or in his courtroom, on September 6, 1952?

A. That was in the County Court House?

A. At the County Court House.

A. Yes, we were over there.

Q. And it was taken before Evelyn Howard, a

court reporter and a notary public? A. Yes.

Q. And you were interrogated by Mr. Chaffee?

A. Yes.

Q. And isn't it a fact that at that time, Mr.
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Chaffee asked you the following questions and you

gave the following answers

:

''Q. Did you have a conversation with him

shortly prior to August 1, 1952?

"A. I think I did, yes.

''Q. Where did that conversation take place?

"A. I am not certain as to the place.

''Q. Well, was it in Benton County?

'^A. Yes.

"Q. What was discussed in that conversation?

"A. The harvesting of his White Rose [154]

Potatoes.

"Q. What, if anything, was said about the pre-

vailing market price for those potatoes?

''A. You mean prior to August 1st or around

July 30th or July 31st?

*^Q. Yes, just around there, just prior?

**A. Well, Tony was anxious to dig all his White

Rose Potatoes and he made arrangements at that

time to begin the harvesting, sorting, loading of the

potatoes to be harvested on Friday, the 1st of Au-

gust. Also, at that time it was agreed between Tony

and myself

"Q. (Interposing): I don't want it 'agreed;^

just state what was said, what you said to him, and

what he said to you. That's all we want, what you

said to him and what he said to you in connection

with the first deliveries of those potatoes on August

1, 1953. If there was anything else said, state it.

''A. We were going to proceed on the first day,

August 1st, under the marketing agreement.
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'^Q. What was said about price ?

*'A. I think we figured probably around $80.00.

*'Q. Well, did you agree to $80.00 for that day?

''A. On Friday?

''Q. Yes? [155] A. Yes.

''Q. Now what does that mean $80.00 for po-

tatoes ?

"A. $80.00, less sorting, for U. S. No. I's.

''Q. And the sorting was how much?

"A. The sorting was $4.00 a ton.

^'Q. And no sacks were furnished?

''A. The sacks were furnished by ourselves.

*'Q. Now how many potatoes did Mr. Palmiero

deliver of U. S. No. I's on August 1st?

"A. I think there was over 1,000 sacks of No.

I's.

"Q. What day of the week was the 1st of Au-

gust, do you remember?

"A. I believe it was on Friday.

"Q. Was there a conversation on Friday as to

what would be the market on the following week ?

"A. No, I don't believe there was, not on Friday.

''Q. Was there on Saturday any talk about what

the prevailing market price would be on the follow-

ing week?

"A. I think it would have been on Saturday.

Tony came in on Saturday morning right after

lunch and I think, Saturday being a very poor mar-

ket day and most of your terminals are closed, we

didn't have too much information.
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'^Q. What was said in connection with the [156]

prevailing market price for Monday?

'^A. I remember talking with Tony. We figured

the market was a little stronger on both 1 's and 2 's.

"Q. How much stronger?

"A. I don't remember saying that, I don't think

we knew.

"Q. What was the prevailing market price on

Monday ?

''A. I don't think we bought any potatoes, to

my knowledge, on Monday at the prevailing market

price.

^'Q. Do you know what the ]3revailing market

price was? A. No, not offhand,"

Mr. Korn: The answer is, "Not offhand, no."

Mr. Hawkins : Excuse me, counsel. (Continuing) :

"Q. But in your conversation with Tony on Sat-

urday, did I understand you that you stated to

him that you thought the prevailing market price

would be a little stronger on Monday than it had

been on Friday?

"A. It had that indication that it could be, yes.

"Q. Did you have any further conversation with

him about delivering on the following Monday [157]

after this conversation you have recited here and

prior to the time he delivered on Monday ?

''A. No."

The Witness : That is correct.

Q. Now you gave those answers to those ques-

tions, did you not, sir ? A. That is correct.

Q. Why didn't you tell Mr. Chaffee, in answer
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to that last question, that you had told Mr. Palmiero

that he was to deliver under the contract of May
28th or those contract cars ?

A, We started to talk about that and then he in-

terrupted and changed it and limited my testi-

mony

Q. Well

Mr. Korn: Just a moment. Your Honor, coun-

sel is continuously interrupting the witness.

The Court: All right, finish your answer.

A. I started to answer the question that Mr.

Chaffee put to me and he interrupted and then he

never asked the same question again, and we went

on from that, didn't come back.

Q. (By Mr. Hawkins) : This last question,

"Did you have any further conversation with him

about delivering on the following Monday and after

this conversation you [158] have recited here and

prior to the time he delivered on Monday; answer

no;" did he prevent your answering any further

there ?

A. On Saturday there wasn't any further con-

versation.

Q. There wasn't any?

A. No, the conversation I had was on Thursday.

Q. Now as I understand your testimony now, it

is that in the second conversation you had with him,

you told him that he would have to deliver under

the contract or deliver the contract cars on Monday,

August 4th, right? A. That is correct.
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Q. And he told you that he would have to see

Mr. Michaelis?

A. That he wanted to see Howard, yes.

Q. Yes. In other words, he did not consent to

that at that time, did he?

Mr. Korn : Your Honor, I object to that question

on the ground that counsel is arguing a point of law

and a point of interpretation of a point of fact to

the jury by asking that question. That is a con-

clusion for the jury to determine, your Honor.

The Court : Well, I assume he means that so far

as this witness knows or in conversation with him,

there wasn't any statement of consent.

Mr. Korn: Your Honor, the witness has stated

the entire conversation, and that is that he told

this to [159] Mr. Palmiero and Mr. Palmiero then

stated what he wanted to do.

The Court: Yes, all right. Overrule the objec-

tion, let it stand.

Mr. Hawkins : Did the reporter get the answer ?

Q. What is your answer to that question?

A. He neither consented nor denied, he just

mentioned he wanted to see Howard; that he had

done his business with him.

Mr. Hawkins : I see. I think that is all.

Mr. Korn: That is all, Mr. Slocum.

(Witness excused) [160]
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TONY PALMIERO
a defendant herein, called and sworn on his own
behalf, was examined and testified as follows:

Direct Examination

By Mr. Hawkins

:

Q. Will you give your name, please?

A. Tony Palmiero.

Q. And where do you live, Mr. Palmiero?

A. Prosser, Washington, right now.

Q. And your wife's name?

A. Ruby Palmiero.

Q. You and your wife are the defendants in this

action? A. Yes.

Q. Mr. Palmiero, what is your occupation?

A. Farmer.

Q. How long have you been engaged in farming ?

A. Oh, I farmed on my own since '42.

Q. Since 1942 ? A. Yes.

Q. How long have you been raising potatoes?

A. Oh, I would say I raised potatoes one year

prior to '46 ; otherwise, since '46. [187]

Q. Where, generally, have you engaged in farm-

ing, both before and after you began farming on

your own?

A. Well, I started in Ellensburg, Washington,

and since that time I have been down in the Lower

Valley.

Q. Now, Mr. Palmiero, did you enter into a

written crop-marketing agreement for the sale of

potatoes that you grew in the year 1952?
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A. Yes.

Q. How many acres of potatoes did you raise

in 1952?

A. Well, I raised 57 acres on that deal there and

about 28 to 30 on another one.

Q. In entering into this crop growing and mar-

keting agreement, Exhibit 1, do you know who pre-

pared the crop growing and marketing agreement?

A. Well, I imagine that

Q. Well, did you prepare it ?

A. It is from Spada Distributing Company. I

can't swear that I know who prepared it.

Q. It was prepared by or on behalf of the

Spada Distributing Company? A. Yes.

Q. Did you or your attorney prepare this agree-

ment? A. No. I helped outline it, of course.

Q. Now under this agreement—this agreement

covered how many acres, you say? [188]

A. Approximately 57.

Q. And what kinds of potatoes did you have in

this 57 acres ?

A. White Rose and the Gems or Russets.

Q. About what time of the year are these Rus-

sets and White Rose, Long Whites, I believe they

are sometimes called, generally harvested?

A. Oh, the digging don't get to going much until

after the 15th of July. From then on.

Q. From the 15th of July on? A. Yes.

Q. Now this other acreage that you spoke of,

what kind of potatoes did you have planted there?

A. They were Russets.
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Q. Russets. And what time of the year did you

plant them *? A. I planted those in June.

Q. In June of 1952? A. Yes.

Q. When would they mature and be ready for

harvesting ?

A. Oh, in the latter part of October or any time

after they have forsted down.

Q. In the latter part of October of 1952?

A. Yes.

Q. What would be the condition of those pota-

toes in August and September of 1952 ? [189]

A. They would be about half gro\Mi.

Q. About half grown. Now you acknowledged

this crop-marketing agreement before a notary pub-

lic? Did you appear before a notary public and

have him acknowledge your signature and your

wife 's signature ? Mr. Slocum, do you remember his

signing this agreement as a notary?

A. Yes, I think so. That is, I remember signing

that agreement, yes, but I don't remember for sure

whether he was a notary there. I think he has a

notary seal.

Q. And then the crop growing and marketing

agreement was recorded in the County Auditor's

Office of Benton County?

A. Yes, it was my understanding.

Q. And then after the crop growing and mar-

keting agreement was entered into, did you proceed

with the raising of the crop of potatoes on the land

described in this crop-marketing agreement?

A. Yes.
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Q. Do you remember where this agreement was

made out, when you talked about entering into the

agreement ?

A. Well, it was in Redmond, Oregon where we
talked about it.

Q. You made a trip down there, did you ?

A. Yes. [190]
* * *

with the raising of the crop of potatoes on the land

time of August 1st or prior to August 1st, did you

have any conversation with Mr. Michaelis or Mr.

Slocum about the delivery of your potatoes *?

A. I hadn't got a chance to see Mr. Michaelis up

there close to digging time, no, but I did with Mr.

Slocum.

Q. From the time you received the advance from

Mr. Michaelis to the time you started delivering

potatoes on August 1st, did you see Mr. Michaelis

and talk to him? A. No.

Q. But you say you did see Mr. Slocum just

prior to August 1, 1952, is that right?

A. Yes.

Q. And when was that?

A. I would say I saw Mr. Slocum—well, when

he first come into Prosser or shortly after, because

I started to go down to the warehouse, I pestered

them a lot around the warehouse, to see how the

potato deal is going, and up close—before—close to

the 1st, I [207] imagine that I saw Mr. Slocum on

and off six to a dozen times.

I
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Q. Did you have any discussion with Mr. Slocum

about market price?

A. Yes, as it neared time for me to dig, yes.

Q. And what was said?

A. After I decided to dig, you mean ?

Q. Yes, after you decided to dig?

A. Well, I think I asked him what he could pay

me for potatoes on the 1st, because that was the day

that I had finally decided to dig. In fact, I thought

that I was going to dig at the first part of the week
—^this 1st was on Friday and I thought I was going

to get to dig about the first part of that week, and

then we kept in touch with one another when I

could get into the warehouse, because he had other

growers coming in and the fact that my fields were

a little wet, I wasn't in any hurry, and we finally

decided to dig on the 1st and we discussed the price.

I asked—I mean I asked him what he could pay for

the 1st, and this was just the day before or two days

before, and he thought about 75, and I thought, well

—I said that I knew that they were paying 80, and

then he said that he thought he could pay me 80 for

that first day.

Q. Now was anything said at that time about

delivering on [208] August 4th?

A. No, I don't think we decided August 4th until

—until the Friday, and the reason we didn't, of

course, we didn't know but what we was going to

dig Saturday, and the fact that the fields were pretty

wet and I didn't know whether to dig, whether to

dig Saturday or not, there was a little bit of a
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question in my mind as to whether the price would

hold up the following week, and

Mr. Korn: Your Honor

Q. (By Mr. Hawkins) : Well, did you state that

to Mr. Slocum ? A. Yes.

Mr. Korn: Just a moment, counsel.

The Court: All right, make your objection.

Mr. Korn: I wish to strike all of the testimony

of the witness relating to what was in his mind on

the ground that is inadmissible.

The Court: Yes, I think that should be stricken

and the jury will be instructed to disregard the

answer. The interrogation now is as to conversa-

tions with Mr. Slocum, I believe, isn't it?

Q. (By Mr. Hawkins) : What did you have to

say to Mr. Slocum?

A. On the 1st of August after I had delivered

that one [209] day, I asked him if I should deliver

Saturday, or we talked about the price for Saturday.

Then I told him I didn't care about delivering Sat-

urday and I asked him what he could pay the fol-

lowing week and if he could assure me that the price

would be strong enough that I wouldn't have to

worry about getting my number of acreage out dur-

ing that week. Therefore—he said yes ; therefore, I

wasn't worried about having to dig this Saturday.

Mr. Korn: Your Honor, I am going to move to

strike what the witness said about being worried.

We are asking for conversations, your Honor.

Mr. Hawkins : Just what was said.

The Court: I think that part of it was a con-
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elusion. The jury will disregard it. Just tell what

the conversation was and not explain what you

thought about it, Mr. Palmiero.

A. Well, I explained that fact to Mr. Slocum.

Q. (By Mr. Hawkins) : That whaf?

A. That I wouldn't dig Saturday if the price

would hold up the following week, he give me
enough time to get the potatoes out.

Q. And was anything further said at that time *?

A. Well, on the Friday, I 'm not sure whether we
decided the price for Monday or not. I think we

did that Saturday. [210]

Q. Beg pardon *?

A. I said on this Friday I don't think that we

decided any more than only that we wouldn't dig

until Monday.

Q. Then Saturday did you see Mr. Slocum

again ?

A. Yes, I came back into the warehouse Satur-

day.

Q. Tell the jury what you and Mr. Slocum had

to say that day.

A. I asked him what he could pay Monday, and

he said at least $80.00, 80 and 50 for 2's.

Q. 50 for what? A. For No. 2's.

Q. No. 2's. Was there anything said at that

time

A. I suppose I asked him who else was coming

into the warehouse and how many to bring in, and

so on, and I think we decided.

Q. Was anything said about your receiving



192 Tony Palmiero, et ux., vs.

(Testimony of Tony Palmiero.)

$50.00 a ton for the ones that were delivered or to

be delivered on the dth, or $45.00 a ton ?

A. No.

Q. Did he say at that time that you would have

to deliver under an oral agreement and accept $45.00

a ton for your White Potatoes ?

A. No, he definitely said that I would get at

least $80.00 for Monday.

Q. And then what happened on Monday? Did

you harvest and [211] deliver potatoes'?

A. Well, I do my own digging and I brought in

quite an acreage, quite a tonnage of potatoes, on

Monday. And after I was through digging, I came

in and asked him what I was getting for that day.

Q. By the way, what time of the day do you

usually start digging?

A. Oh, anywhere from 2 o'clock, 2 a.m. to 3.

Q. And what time did you usually complete your

delivery to the warehouse ?

A. Most of the time we have got all the trucks

out of the field about anywhere from 9:30, 10

o'clock, until 12. We very seldom dig up until

noon, very seldom, unless it is cool.

Q. And what time of day is the sorting usually

finished ?

A. It depends on how busy they are. A good

part of the time they are through around noon,

maybe one or two o 'clock.

Q. Who does the sorting? Do you do that on

the ranch, or is that done in the warehouse ?

A. No, it is done in at the warehouse.



I

Spada Distributing Co., Inc. 193

(Testimony of Tony Palmiero.)

Q. By the crew of the buyer ?

A. Yes. In this case it was Harold Copeland's

warehouse.

Q. And where is that warehouse located?

A. Prosser. [212]

Q. Well, now, you just started to say that you

went in to see what price you were getting. What
time of day was that?

A. It would be about the middle of the forenoon

just as soon as I quit digging.

Q. Who did you talk to at that time?

A. Mr. Slocum.

Q. Tell the jury what was said then.

A. I asked him what price I was getting for that

day and he said $80.00. I said, "Well, how come

even as far back as Saturday they were paying 85

and 86?" He didn't see how they could pay that

much. And I also told him that the Friday that I

delivered for $80.00, there was others paying as

high—well, around 83. I didn't have too much kick

about that first day, but I sure wasn't satisfied with

the $80.00 for Monday when I knew he could have

paid 85 or 86 if others had paid it Saturday.

Q. Mr. Palmiero, did you get a packout slip

from Mr. Slocum on Monday, August 4, 1952?

A. No. I asked for it.

Q. What did he say when you asked for it ?

A. Well, I pestered him on and off there most of

the day because I was wanting to see Howard. He
kept telling me that Howard was supposed to be
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there that Saturday [213] the Saturday before he

never showed up, and he was supposed to be there

then Monday morning and he never showed up. And
I kept pestering him about the packout for Monday
morning and that I wanted a little more money

Monday afternoon.

Q. And what did he say with respect to your

request for money on Monday afternoon?

A. Well, that is the day that he told me he didn 't

write out the checks and the money would have to

come from Portland.

Q. Did you ask again for the packout slips?

A. That afternoon.

Q. Were you given them ? A. No.

Q. Did you ask again for them later on ?

A. I asked for them again the next day.

Q. Were you given them ? A. No.

Q. Were you paid any money the next day ?

A. No.

Q. And what about August 6th, did you make

any demand then for the packout slips'?

A. I came in there, I would say, just before noon

August 6th and asked for them again, and that time

I think that he was going to give them to me and

Korn—Mr. [214] Korn said absolutely not.

Q. Where was this ?

A. Down to the warehouse in Prosser.

Q. Down at the warehouse in Prosser ?

A. Yes.

Q. Was Mr. Korn present there at that time?

A. Yes.
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Q. The gentleman over here who is representing

the Spada Distributing Company ? A. Yes.

Q. And you asked for the packout slips on that

day ? A. Yes.

Q. And Mr. Korn refused to turn them over to

you ? A. Yes.

Q. Did they give them to you at that time?

A. No.

Q. Did they pay you any money on that date ?

A. No.

Q. Have they paid you any money since that

day % A. No.

Q. Did you eventually get the packout slips from

them % A. Yes, in the mail.

Q. And when was that?

A. Well, I couldn't swear to the day, but it

would be after the 6th. [215]

Q. Now this letter that went out to Mr. Michaelis

over your signature was prepared when and by

whom? A. The one that I wrote?

Q. Yes. I guess I have the wrong date. I won-

der if I might have the exhibit. I am handing you

Exhibit 14.

A. What was it you wanted to know about it

now?

Q. Did you write that letter, or did somebody

else write it ? A. Mr. Chaffee wrote it.

Q. Mr. Chaffee wrote it on your behalf?

A. Yes.

Q. And you signed it ? A. Yes.

Q. And it was written on the day that the letter

bears? A. August 8th.
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Q. Did you mail it or did Mr. Chaffee mail it?

A. I think I mailed it because I had it registered

and so forth.

Q. Where was it sent ? A. To Moses Lake.

Q. To whom? A. To Howard Michaelis.

Q. Howard Michaelis. Now did you ever get a

reply to that letter, Mr. Palmiero ?

A. No, not an answer to this letter, no. [216]

Q. Mr. Palmiero, did you receive this telegram,

Plaintiff's Exhibit 6 for identification?

A. Yes.

Q. And did you receive this letter, Plaintiff's

Exhibit 7 for identification? A. Yes.

Q. And do you recall when you received them?

A. That wire, I don't remember just exactly

how that was brought to me, whether it was in the

mail or given to me. This here was in the mail. I

can't say the exact date.

Mr. Hawkins: Your Honor, have 6 and 7 been

admitted in evidence yet?

The Court: I don't believe so.

Mr. Hawkins: We would like to offer in evi-

dence Plaintiff's Exhibits 6 and 7.

Mr. Korn : I was going to introduce them.

The Court: They will be admitted, then.

(Whereupon, the documents above referred

to were admitted in evidence as Plaintiff's Ex-

hibits Nos. 6 and 7.)

Mr. Hawkins: I would like to read these ex-
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hibits, your Honor, to the jury at this time, if I may.

The Court : All right.

Mr. Hawkins: Plaintiff's Exhibit 6 is a wire or

a [217] telegram on the form of Western Union,

Portland, Oregon, August 9, 1952: (Reading)

"Tony Palmiero and Ruby Palmiero, Route 2,

Grandview, Wash.

Spada Distributing Co Inc. Demands That You
Comply With the Crop Growing and Marketing

Agreement Between Yourselves and Spada Distrib-

uting Co. Inc., for 1952 Potato Marketing Season,

Filed in Benton County Auditors Office, Washing-

ton, No. 287211 and Further Demand Is Made That

You Deliver to Spada Distributing Co., Inc., the

Potatoes Grown Upon Real Property Described in

Said Crop Growing and Marketing Agreement and

That You Strictly Abide by Your Stipulation and

Agreement Not to Sell or Otherwise Dispose of Any
of the Potato Crop to be Grown Upon the Real

Property Described in Said Crop Growing and Mar-

keting Agreement to Any Person, Firm, or Corpo-

ration Other Than Spada Distributing Co., Inc. It

Is Absolutely Essential That You Perform All of

the Stipulations and Agreements on Your Part to

be Performed as Provided in Said Crop Growing

and Marketing Agreement. Spada Distributing Co.,

Inc., Is Fully Prepared and Ready, Willing and Able

to Perform All of Its Obligations as Provided by

Said Crop Growing and Marketing Agreements.

/s/ SPADA DISTRIBUTING CO.,

INC."
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Q. Mr. Palmiero, at the time you received this

wire, had you received the money for the potatoes

which you had delivered on Friday, August 1st, and

Monday, August 4th ? A. No.

Mr. Hawkins : Plaintiff's Exhibit 7 is a letter on

the letterhead of the Spada Distributing Company,

335 S. E. [218] Morrison Street, Portland 14, Ore-

gon: (Eeading)

"Tony Palmiero, and

Ruby Palmiero,

Route No. 2,

Grandview, Washington.

Re: Crop growing and marketing agreement

between Tony Palmiero and Ruby Pal-

miero, husband and wife, and Spada

Distributing Co. Inc.—1952 potato mar-

keting season.

Dear Mr. and Mrs. Palmiero

:

Your attention is directed to your crop growing

and marketing agreement between yourselves on the

one hand, and Spada Distributing Co., Inc., on the

other, the said crop growing and marketing agree-

ment being dated on or about March 27, 1952, and

having been recorded and filed on March 28, 1952,

in the Auditor's Office of Benton County, State of

Washington, the said instrument bearing State Au-

ditor's oface file No. 287211.

Spada Distributing Co. Inc., demands that you

comply with said agreement, and with all of its
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terms, and that you deliver unto Spada Distributing

Co., Inc., tlie potatoes grown upon the real property

described in said crop growing and marketing agree-

ment and that you strictly abide by your stipulation

and agreement not to sell or otherwise dispose of

any of the potato crop to be grown upon the real

property described in said crop growing and mar-

keting agreement to any person, firm or corporation

other than Spada Distributing Co., Inc. It is abso-

lutely essential that you perform all of the stipula-

tions and agreements on your part to be performed,

as provided in said crop growing and marketing

agreement.

Spada Distributing Co., Inc., is fully prepared

and ready, willing and able to perform all of its

obligations as provided by said crop growing and

marketing agreement. [219]

SPADA DISTRIBUTING CO.,

INC.

By /s/ IRVING KORN,
Attorney for Spada

Distributing Co., Inc."

Q. Now at the time you received this letter, Ex-

hibit 7, Mr. Palmiero, had you been paid for the

potatoes which you delivered on August 1, 1952, a

Friday, and the potatoes that you delivered on the

following Monday, August 4, 1952 ? A. No.

Q. Did you have a conversation with Mr.

Michaelis about the 5th of August, Mr. Palmiero,
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when Mr. Michaelis came to your place?

A. Yes.

Q. Where did he see you there ?

A. In the field.

Q. And about what time of day was it?

A. I would say eight o'clock.

Q. And who was present?

A. Howard and myself and the hired man.

Q. And what w^as said?

A. Well, I think Howard opened—well, we spoke

to each other and I think he opened the conversation

wondering what was the matter and why I wasn't

delivering potatoes in at the Copeland Warehouse.

Q. This was eight o'clock in the morning on

August 5th? [220]

A. Yes. And I said, ''I'm having a little trouble

getting together with your man down there at the

warehouse and getting anywhere near the right

price for my potatoes, and the fact that I have been

looking for you and wanting to see you and haven't

gotten in touch with you, why I didn 't know what to

do about this morning, so I decided to deliver a few

potatoes somewhere else, or figured I had at that

time." Earlier that morning I had loaded four or

fLYe loads before I even sent them out of the field

and had them on the truck sitting waiting for some-

body to show up.

And he said that, "Well, why " he said some-

thing about, "Don't have anything to do any more

with anybody else down there at the warehouse, just
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deal strictly with me." I said that was all right

with me.

And then he brought up this price in question on

this voucher and we discussed that some. He asked

me if I was going to deliver potatoes at that price.

I said I didn't finally agree, finally make any final

agreement to deliver at that price, and he said—he

stated that "What about forgetting all about this

controversy or question on this voucher and we need

the potatoes and we would like to have you deliver

down there," if I would.

I said, "Yes, if you can assure me that I will get

somewhere [221] near the prevailing market price."

I didn't expect the highest price and I didn't also

care about getting the lowest one, and if he could

assure me that—by some letter or paper or some-

thing, that I would deliver the rest of the crop.

And that is the way it was left.

Q. What did he say he would do about that?

A. That he would write me a letter to that effect

and leave it there at the ofiice.

Q. Then what did you do?

A. Well, after I dismissed my crew, and so on, I

went down to the warehouse and asked Mr. Slocum

for the letter that Howard Michaelis was supposed

to have left me, and he denied knowing anything

about it at all. In fact, he looked all through the

desk there and couldn't find a thing that Howard
had written to me.

Q. Did you thereafter deliver any potatoes to

the Spada Distributing Company? A. No.
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Q. Did you find out whether or not the letter was

written that Mr. Michaelis said he would write that

morning'? A. Well, not from Slocum, no.

Q. Who did you find out from %

Mr. Korn : Your Honor, unless that information

was given to Mr. Palmiero in the presence of one of

our [222] witnesses, it would be hearsay and I ob-

ject to it.

The Court : Either by them or in their presence

would be hearsay.

Q. (By Mr. Hawkins) : Did you learn that

from any agent or representative of the Spada Dis-

tributing Company? A. Well, yes, sort of.

Q. What do you mean by that?

A. I think Mr. Copeland said something

Mr. Korn: Just a moment, your Honor. It is

either yes or no.

Q. (By Mr. Hawkins) : You learned it from

Mr. Copeland?

A. Well, I got an inference that Howard had

written something.

Q. Just a moment. Who is Mr. Copeland?

A. He runs the warehouse there at Prosser.

Q. Does he represent Spada at any time?

A. He buys and sells some for them, yes.

Mr. Hawkins: Well, then, your Honor, I think

he is entitled to

Mr. Korn: Your Honor, unless there is a foun-

dation laid that Mr. Copeland was an authorized

agent of the Spada Distributing Company at this

time, unless that is proved besides out of the mouth
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of this witness, I think that testimony is still hear-

say.

The Court: It is time for the afternoon recess,

so I [223] will excuse the jury for the afternoon

recess.

(Whereupon, the following proceedings were

had out of the presence of the jury) :

The Court: I think I should sustain the objec-

tion unless there is more substantial proof offered

that Copeland w^as an agent or officer or representa-

tive of the Spada Distributing Company.

Mr. Hawkins: The only further thing I could

suggest there, your Honor, is that Mr. Michaelis,

when he was on the witness stand, testified that Mr.

Copeland was an agent of the Spada Distributing

Company, Incorporated.

The Court : I didn 't remember that.

Mr. Hawkins: Because I was interrogating him

about this Identification 15, this contract form, and

he said, "Well, that is Mr. Copeland 's signature."

And I said, "Isn't he an agent of the company?"

and he says, "Yes, he is an agent of the company,

but he doesn't have a bank account or he can't draw

checks."

Now I rely on that testimony, as well as this wit-

ness' testimony, in making the offer.

The Court : I see.

Mr. Korn: Just a moment. May I see that,

please? Your Honor, this slip is dated 5-7-52, that

is. May 7, 1952. Mr. Michaelis' testimony was that
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Mr. Copeland was a special agent for the purpose

of making certain purchases; [224] that he wasn't

even authorized to pay on account of purchases

made. There is no evidence in the case that on the

date in question, that Mr. Copeland was an agent of

our company, and I think the facts are he was not.

Was Mr. Copeland an agent or an employee of

our company during the first week of August of

19521

Mr. Fred Spada: If he would have deals, he

would always submit them to Howard.

Mr. Korn: Well, your Honor, without founda-

tion being laid on that, I would just object to it,

because there is no evidence that on this date he

was an agent of ours and this document is dated

May 7, 1952. If they want to call Mr. Copeland

and have Mr. Copeland testify on the matter and

qualify Mr. Copeland that he was an agent of ours

at that time, that is another thing.

The Court: Well, they wouldn't have to call the

agent necessarily to show that he was an agent. I

think this e^ddence that he was an agent earlier

in the same season, May of this same year, coupled

with Mr. Palmiero 's statement, I think would be

enough to admit the statements that he made re-

garding this particular matter under discussion, so

I will overrule the objection.

Now while I think of it here, I think, in order

to avoid confusion, that the exhibits should be the

exhibits of the party that offers them. The docu-
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ments may be [225] identified in the name of one

or the other party. Of course, there is no obliga-

tion to even offer them if the party doesn't see fit,

but they could be withdrawn at the conclusion of

the party's case. That wasn't done in this case,

but I think that it would be better to have these

exhibits that are identified in the name of the

plaintiff received in evidence as the defendants'

exhibits, because they are yours, you offered them

and they should bear your exhibit designation.

Mr. Hawkins: Yes, I think so.

The Court: I think that is the practice we have

followed here. I don't suppose it makes any differ-

ence.

Mr. Hawkins: Six and 7, then, should be de-

fendants' exhibits?

The Court: Yes.

Mr. Korn: Your Honor, as I understand the

rules, there is no need of taking an exception to an

overruling of my objection?

The Court: No.

Mr. Korn: That is the rule as we follow it, and

I understand it would be the same here.

Mr. Hawkins: Your Honor, I notice in the Dis-

trict Court rules that instructions should be filed

with the Court not later than the close of the first

witness for the defendant.

The Court: Yes. [226]

Mr. Hawkins : And I have ours ready, if counsel

has his ready for presentation.
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Mr. Korn: I have mine partially complete, your

Honor.

The Court: I haven't said anything about it

because, obviously, they would ])e no good to me
until the conclusion of the day's session anyway,

but I think I would like to have them or what you

have ready when we adjourn tonight, because if I

don't get them until you finish the testimony, I am
not fast enough to get them into shape and I would

have to keep the jury waiting until I went over

them and decided what to do about them.

Court will recess now for ten minutes.

(Whereupon, a short recess was taken, after

which the following proceedings were had in

the presence of the jury.)

Q. (By Mr. Hawkins) : What was it, Mr. Pal-

miero, that Mr. Copeland told 3^ou concerning this

letter of Mr. Michaelis"?

Mr. Korn: Your Honor, the Court understands

I have an objection?

The Court: Yes, that's right.

Mr. Hawkins: You may answer.

A. He just said that he thought that he had

written a letter.

Q. Did he tell you that he had seen the [227]

letter?

A. No, he didn't say that he had seen the letter,

he could swear what was in it or anything, but he

did think that it was written.
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The Court: I think that should be stricken and

the jury instructed to disregard it. It is merely a

conclusion of the witness from the other party.

Q. (By Mr. Hawkins) : Mr. Palmiero, after

Mr. Korn refused to deliver the packout slips to

you, did you make any further demands for the

packout slips'?

A. Not in person, only in my letter.

Q. The letter that you are referring to is Ex-

hibit 14? A. To Howard Michaelis.

Q. To Howard Michaelis'?

A. Yes, of August 8th.

Mr. Hawkins: You may examine.

Cross-Examination

By Mr. Korn:

Q. Mr. Palmiero, when Mr. Michaelis visited

you on your farm on August 5, 1952, that was in

the morning, wasn't it?

A. About eight o'clock in the morning, yes.

Q. Yes. And Mr. Clarke at that time was taking

potatoes off the field, is that correct, with the pack-

ing car?

A. Mr. Clarke wasn't taking them off, I sent

them in. [228]

Q. Oh, you sent them in with your trucks?

A. I had trucks hired, yes.

Q. Well, Mr. Michaelis saw those potatoes

loaded, didn't he?

A. Yes, he knew where they were going, or he



208 Tony Palmiero, et ux., vs.

(Testimony of Tony Palmiero.)

knew that they were going. I don't know whether

he asked me where they were going or not.

Q. Well, as I understand it, you testified on

your direct examination that you told Mr. Michaelis

that you had sold those potatoes to the Packing

Clarke, is that right? To Pat Clarke, I mean?

Isn't that what you testified on direct examination?

A. Just now, you mean?

Q. Yes, in response to your counsel's question?

That is when you were talking to Mr. Michaelis out

on the farm on August 5th, on this morning of

August 5th? If you have any question, we will

have the record read, Mr. Palmiero.

A. I wish you would, please.

Mr. Korn: Well, then, your Honor, I think the

record should be read.

The Court: All right, we will have to wait.

Mr. Korn: Unless counsel wants to stipulate.

Mr. Hawkins: I don't recall his having testified

to that, your Honor, so I wouldn't stipulate [229]

to it.

The Coui-t (To the reporter) : Can you find that?

We will all have to stop talking.

Mr. Hawkins: I think it is already stipulated

in the record that he sold them to Mr. Clarke that

day, but I don't think he just now testified

The Witness: That is what I'm not sure of.

Q. (By Mr. Korn) : You are not sure whether

you testified

A. That's all, yes, I know, I admit, yes.

Q. Well, is it your present testimony, then, that
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you told Mr. Micliaelis on the morning of August

5th about eight o'clock in the morning, whenever

that was when he saw these potatoes being loaded

or whatever it was, that you had sold those potatoes

to Pat Clarke because of the fact that you weren't

satisfied with the prices that Slocum was paying

you? Isn't that your testimony?

A. Well, I say—you don't mean that I just

testified

Q. Just answer that yes or no and make your

explanation, sir.

Mr. Hawkins: I think counsel should clear up

whether he is asking what he just testified to.

The Court: Read the question.

(The question was read.)

A. I'm not clear on that yet.

Q. (By Mr. Korn) : Well, now
The Court: I don't know whether you under-

stand the [230] question or not. The question is

whether you told Mr. Micliaelis that. If you don't

remember, say so ; if you did, yes ; if you didn 't, no.

A. I don't remember for sure whether I told

him that they were going to Pat Clarke. If he

asked me, I'm sure that I would have told him.

Q. (By Mr. Korn) : Well, now, you just probe

your memory. Within a matter of an hour and a

half or so, you just testified as to this occasion of

your conversation with Mr. Michaelis on August

5th of 1952, and you probe your memory and

answer me as to whether or not in that testimony
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you stated that you told Mr. Michaelis on the

morning of August 5th on the occasion of your

meeting with him that you did sell some truckloads

or some potatoes to Patrick Clarke?

A. I believe I told Howard that I did sell some,

or I did haul some to Patrick Clarke or sell some

to Patrick Clarke, because I had been waiting to

get ahold of him and hadn't got no satisfaction out

of him. I think that is the way I answered it awhile

ago, and that I couldn't get together down there

with Mr. Slocum. Yes, I think that is the way I

answered it awhile ago.

Q. Yes. And that is, that you told Mr. Michaelis

on the occasion of this meeting that you couldn't

get together with Mr. Slocum on this price, you

had trouble with [231] price, and that when he

came out there and saw these potatoes being deliv-

ered and he told you they weren't being delivered

to the plant, then you told him whom you had sold

them to, Pat Clark, right; that is your testimony?

A. Yes, and I also told him that I

Q. Isn't that your testimony?

A. Pardon ?

Q. Is that your testimony now? You just said

''yes," and I ask you again, is that your testimony?

Mr.—excuse me, I am waiting for your answer, sir.

A. I don't remember whether that is just exactly

the way I stated it or not.

Q. Well, now, do you remember what you just

testified to within the past hour and a half on this
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very matter? That is what you told Mr. Michaelis

about this sale of potatoes to Pat Clarke?

A. I think I did tell him, yes.

Q. Yes. Now you want the jury to understand

that it is your recollection, it is your present recol-

lection, that you told that to Mr. Michaelis, and

that is that you sold these potatoes that were in

the field and being delivered to Pat Clarke? That

is what you want the jury to believe now? Now
will you answer that yes or no? [232]

A. Well, yes.

Q. Do you have any mental reservation on that

point now? A. Any what?

Q. I withdraw the question. Mr. Palmiero, you

remember that on—I thinly it was September 6th

—

I took 3^our deposition on the case and also the

deposition of Mr. Baxter and Mr. Chaffee took

some depositions ? We took them over at the County

Court House. You remember that, don't you?

A. Yes.

Q. And you remember a court reporter was

there, don't you? A. Yes.

Q. And you remember the court reporter asking

you to raise your right hand and be sworn? Re-

member that? A. Yes.

Q. Do you remember you were sworn?

A. Yes.

Q. Now is your recollection of past events better

as the events are longer in the past or as the events

are shorter in the past?

A. Most of the time it depends on the signifi-
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cance, that is, how much they stick in your mind.

Q. Yes. And, that is, sometimes an event that

occurred within a hour and a half, you just com-

pletely forget about it, and sometimes an event

that maybe occurred [233] a couple of months ago,

you remember very well*? A. That could be.

Q. Mr. Pahniero, I am going to show you a

deposition that you were examined on on Septem-

ber 6, 1952. You remember that matter?

A. Yes.

Q. And I ask you to read to the jury beginning

with line 16—15, rather—do you see that^

A. 15, yes.

Q. See that line ?

Mr. Hawkins: Your Honor, I think that coun-

sel should read.

The Court: Yes, I think it would be preferable

if you read it to him and ask him if that is what

he testified to.

Mr. Korn: All right.

Q. Mr. Palmiero, I am showing you a deposi-

tion, a transcript of a deposition that was tran-

scribed by Evelyn Howard, and on page 28—

I

think counsel has a copy of that deposition—on

page 28, line 15, I asked you this question—or,

rather, I think I better start with line 10 to give

the jury the context and give you the context.

The question is: ''And what did you say, that

you wouldn't deliver the potatoes, then?" That was

my question to you. Your answer: "I think that

is when I [234] told him that I wasn't going to
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deliver any more until I had seen Howard, because

I had done most of my dealings with Howard."

You remember that testimony, don't you?

A. Yes.

Q. And then a question: ''Did you tell him you

were going to sell to other people ? '

' And then your

answer: "No, I don't think I told him I was going

to sell to anyone else."

Do you remember that?

A. Yes. This is talking to Slocum, isn't it?

Q. All right, that is your understanding of it,

not to Michaelis? A. That's right.

Q. All right. Well, then, I will just read the

rest of it. Line 18: "Did you ever tell Howard
Michaelis that you had sold 60 or 70 tons to Pat

Clarke?" And your answer was: "Have I ever

told him?" And my question was: "Prior to this

time?" That is, September 6th. And your answer

is "No." And my next question was: "Have you

ever told that to Slocum?" And your answer

was "No."

Do you remember giving that testimony?

A. Yes, but did you mean prior to this time,

September 6th, or prior to that time that Michaelis

was out to [235] my place?

Q. Well, when was the deposition taken, sir?

A. In September.

I

Q. September 6th? A. Certainly.

Q. And you are now telling the jury that you

didn't know what I meant by that question, is that

;
correct ?
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Mr. Hawkins: Your Honor, I think I object to

that. That is not the proper way now for him to

ask a question of that kind. He can ask the witness

what he said on the witness stand now and read

to him the deposition as to what he said before,

and if there is any inconsistency, then the jury

may draw what inferences they wish from it. So

far, I haven't seen anything- that is inconsistent.

Mr. Korn: The jury can draw their own infer-

ence on that.

The Court: Yes, all right.

Q. (By Mr. Korn) : Now tell the jury whether

it is your present recollection that you told Mr.

Michaelis on the occasion of this meeting with him

on August 5, 1952, that you did or did not sell

potatoes to Pat Clarke.

Mr. Hawkins: I object, your Honor, on the

ground it is repetitious.

The Court: Let's see, I am not sure I got that

question. [236]

(The question was read.)

The Court: I think that is repetition.

Mr. Korn: I will withdraw the question then,

your Honor.

Q. Will you tell the jury how it developed that

you went down to Redmond, Oregon, to talk to Mr.

Michaelis in March or February, 1952, whenever it

w^as"? A. How did it develop?

Q. Why did you go down? «•
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A. I have done most of my dealings with

Howard Copeland—or Harold Copeland, excuse me.

The fact that he was being financed with Spada

Distributing, and I still wanted to deal with Harold

Copeland and wanted to plant spuds and knew that

they would finance the deal, that is how come I went

down there to get the finance, or to make arrange-

ments for finance on this potato crop.

Q. Had you tried financing with other people in

the Yakima Valley?

A. I never tried, but I could. That is, I knew

that I could, I had been offered other deals, yes.

Q. Why did you choose Spada?

A. I just said that I wanted to stay with Harold

Copeland, I wanted to keep dealing, I was satis-

fied with Harold Copeland, and I wanted to stay

through him.

Q. That is why you made a contract with [237]

Spada? A. More or less.

Q. Mr. Copeland wasn't a party to that contract,

was he? A. No.

Q. Were you satisfied with the performance of

the Spada Distributing Company under its market-

ing agreement with you up through May of 1952?

A. Up until

Q. Just answer that question, sir, up until May
of 1952? A. Yes.

Q. How did you get the seed and fertilizer for

your Section 34 that you were planting under the

crop marketing agreement?
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A. By arrangements that we had made in that

crop-growing agreement.

Q. Well, did you put

A. Did I put what?

Q. Well, you wanted potato seed; how did you

get if?

A. I went down to the warehouse and picked

it up.

Q. Whose warehouse?

A. Down to Harold Copeland's warehouse.

Q. And then who was charged with that, with

the cost of that? A. I was.

Q. You were charged? A. Yes. [238]

Q. Did you pay for it? A. No.

Q. Who paid for it?

A. I suppose Spada Distributing did.

Q. Don't you know that Spada Distributing paid

for it? Haven't you admitted it here in your pre-

trial order, sir?

A. Well, yes, my arrangements with them, but

then

Q. Didn't Mr. Copeland tell you that the Spada

Distributing Company paid for that?

A. Oh, sure, it is my understanding.

Q. Pardon? A. It was my understanding.

Q. Mr. Copeland told you that, didn't he?

A. Yes, and their name was on all these invoices.

Q. Well, I am just asking you to tell the jury

whether Mr. Copeland told you that the Spada Dis-

tributing Company paid for this seed that you

picked up and fertilizer that you picked up?

I
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A. Oh, I don't know as he mentioned it, I mean
mentioned it that way, no.

Q. Did he ever make a demand against you for

the payment? A. No.

Q. You know that Spada Distributing Company
has paid Mr. Copeland for all that merchandise

that you picked up, [239] don't you?

A. Well, I supposed that he had paid Mr. Cope-

land. I don't know about that either, no.

Q. Did you ever ask for any seed or fertilizer

or anything under the marketing agreement, any

products under the marketing agreement to assist

you in doing your farming there, that was ever

refused by the Spada Distributing Company?

A. No.

Q. You were perfectly satisfied with whatever

they were doing under that marketing agreement

up to during the month of April without question?

A. Yes, yes, I was satisfied.

Q. And during the month of May, 1952, you

were satisfied? A. Yes.

Q. And during the month of June, 1952, you

were satisfied, were you not? A. Yes.

Q. And during the month of July, 1952, you

were satisfied, were you not? A. Yes.

Q. You had no complaints against them?

A. Not a one.

Q. Now the first complaint that developed be-

tween you and the Spada Distributing Company

occurred in what manner? [240]

A. The price of potatoes.
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Q. That is, when it came to a matter of the

Spada Distributing Company paying you for pota-

toes that you were delivering to them, is that right ?

A. Yes.

Q. That is the first time a controversy ever

developed between you and the Spada Distributing

Company ? A. Yes.

Q. Do you know about what the price of Rus-

sets, U. S. No. 1, was for future delivery in August,

what that price was in May of 1952 in the Prosser

area*?

A. I couldn't say any certain price. There were

several prices, probably.

Q. Do you know whether farmer friends of

yours in that area were selling potatoes for future

delivery in August ; that is, in May of 1952, whether

they were selling potatoes for future delivery in

August ?

A. Yes, there was some talking about selling,

yes.

Q. And do you know that friends of yours made

such arrangements; isn't that right?

A. Yes, at least they said they did.

Q. They told you they did? A. Yes.

Q. And you know that farmer friends of yours,

grower friends of yours, told you that they sold

Russet [241] No. I's in May for delivery in August

at the rate of $45.00 a ton and $50.00 a ton, isn't

that right? A. Yes.

Q. Now you were even thinking about selling

potatoes, selling Russet potatoes and Rose White
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or Long White potatoes in May against future de-

livery in August, isn't that right?

A. You say did I?

Q. Yes. You were thinking about it, weren^t

you? A. I was thinking about it, yes.

Q. You were thinking about it pretty seriously?

A. Well, yes.

Q. Well, why?

A. Oh, I suppose the biggest reason was that

the year before, prices were so awfully low and

some of us got stuck with some awful cheap

potatoes.

Q. So that you figured

A. We were thinking about contracting a few

of them, yes.

Q. That is, you did. And for what reason would

you want to contract a few of them?

A. Well, when you contract any amount of crop,

I guess j^ou are assured of that much.

Q. That is, you are assured of a fixed price, a

contract price, isn't that right?

A. Yes. [242]

Q. So you were also thinking about contracting

some of these Long White potatoes at a fixed price

in May of 1952? That was going through your

mind? A. Yes, I had thought about it.

Q. You were seriously thinking about it, too,

weren't you? A. Yes.

Q. And you were talking to your farmer friends

about whether you should contract potatoes. Long
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Whites and Russet No. I's, at contract prices dur-

ing May, isn't that right?

A. Yes, we have discussed it.

Q. For instance, you and Mr. Crawford dis-

cussed it, didn't you? He is a good friend of yours,

is that right ? A. Yes, he is a friend of mine.

Q. And you and Mr. Williams discussed it. He
is a good friend of yours, isn't he? A. Yes.

Q. You discussed that matter, didn't you?

A. Yes.

Q. And then you knew that some of them, you

knew that Mr. Crawford made some contracts to

sell Rose White potatoes at contract prices in May
of '52, didn't you?

A. I don't know that he did.

Q. Well, didn't he tell you he did?

A. He might have talked about it. [243]

Q. Well, now, did he tell you that he did sell

some Rose White potatoes on contract basis?

A. I can't say that he did.

Q. Did he tell you whether he sold Russets on

a contract basis?

A. No, I can't say that he did.

Q. And you don't know of your own knowledge

whether he did? A. Pardon?

Q. You don't know of your own knowledge

otherwise whether he did? A. No.

Q. But you do know that other farmer friends

of yours in the Prosser and Pasco area and the

Yakima Valley area did sell potatoes in May for
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future delivery in August on contract price? You
know that, don't you?

A. Well, just from the talk.

Q. And from the talk, you know that that was

done, is that correct?

Mr. Hawkins: Your Honor, I think he is now
arguing with the witness.

Mr. Korn: All right.

Q. Now you tell us why you decided not to sell

any potatoes on a contract price.

A. There was so many different views on the

ceiling price, on the contract price, on whether they

were going to be [244] up or down, and so on;

therefore, the reason for stalling

Q. The reason what?

A. The reason for stalling on making up my
mind whether to go ahead and contract or not.

Q. Stalling until when?

A. Well, just waiting to see what would happen.

Q. That is, you would wait until June, is that

right, figured you would wait until June?

A. Wait until when I could make up my mind.

Q. But you never did make up your mind?

A. No.

Q. And why was that?

A. Oh, I don't know just how to explain that.

Whenever you are not quite satisfied with the deal,

I think you just hold back. You don't know just

exactly why, whether you are not satisfied with the

price or you think it is going to be more or—and

so forth.
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Q. At $50.00 a ton, less sorting, for U. S. No. 1

Russets, if you sold potatoes at that price, do you

have any margin of profit over your growing costs?

Mr. Hawkins: We object to this, your Honor.

This is getting pretty far afield.

The Court: Well, I will overrule the objection.

Mr. Korn : I think it goes to his intention, [245]

your Honor.

The Court: All right.

A. Yes, I can make some money at $50.00 a ton.

Q. (By Mr. Korn) : About how much can you

make per ton?

A. I don't know, I can't say by ton, can't answer

it that way, because it depends on the tonnage you

raise and the crop you get, the grade.

Q. Well, for instance, on your farm, you know

what you were growing there, you knew in May
how your crop was progressing, didn't you?

A. I might add that I know—I have heard of

farmers getting 80 and $85.00 for spuds and not

come out.

Q. That is, getting 85 per ton for potatoes and

losing money? A. That's right.

Q. And so you might have lost money, you fig-

ured, if you sold for $50.00 a ton?

A. Well, I didn't think that I would, no.

Q. Did you think you would make money at

$50.00 a ton for Russets ?

A. Well, I think that I would have, yes.

Q. What do you think you would have made?

A. Oh, that is quite a little calculation there.
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Q. Well, what does it cost you to raise a ton of

potatoes on your Section 34, do you know? [246]

A. No, I can't say by the ton, no.

Q. Is it about $20.00 a ton?

A. I can't say by the ton.

Q. By what method can you tell us?

A. You would have to figure the amount of

money you got in the crop, the rent you got to pay,

the crop you are going to pay, the crop you are

going to raise, the price you are getting, the grade.

Q. So knowing the price you are going to get,

you still can't tell us? How long have you been a

farmer of potatoes?

A. I have raised some potatoes since '46.

Q. And you can't tell us what you figured your

profit would have been at $50.00 a ton for Russets?

A. No, you just can't say that you could figure

what the profit is going to be.

Q. Do you know what it cost you to grow a ton

of Russets on your farm over in Section 34 in 1952 ?

A. No.

Q. You don't know? A. No.

Q. You haven't prepared your income tax re-

turn yet, have you? A. No.

Q. Now, Mr. Palmiero, I hand you Plaintiff's

Exhibit 2 and [247] under that 2-A. Will you take

that in your hand? You remember receiving that

Exhibit 2? A. This is 2 here?

Q. Yes, this is 2 here.

A. Yes, I remember getting this.

Q. Maybe we should unstapled these again for
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convenience. Here is Exhibit 2-A. You remember

receiving that? A. Yes.

Q. And do you remember receiving Exhibit 2?

A. Yes.

Q. Show the jury the condition that those two

exhibits were in when you received them?

A. They were attached.

Q. That is, they were attached in this manner

as one instrument (indicating) ?

A. That's right.

Q. And then after you received this instrument,

what did you do with it?

A, I detached the stub here.

Q. You detached this stub?

A. That's right.

Q. All right. That is, this Exhibit 2-A?

A. That's right.

Q. And this check. Exhibit 2, is dated May 28,

1952. Do [248] you remember when you received

that?

A. No, I can't say as to the date, but I imagine

I got it just a few days after that was mailed out.

' Q. Well, would it be about the 28th or 29th or

30th?

A. It couldn't have been the 28th, I don't think.

It could have been the 29th or 30th, 31st.

Q. Yes. And then did you read this Check No.

32 and this Voucher No. 32?

A. I glanced that over, yes.

Q. What do you mean when you say you glanced

it over?

I
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A. Well, I suppose you would first look at your

name here and the amount of money you got.

Q. Don't tell what you suppose you would do,

tell your best recollection as to what you did when
you received this check and voucher.

A. Well, that is what I did, I read it down

through here, down through the rest of it (indi-

cating) .

Q. You read the voucher part? A. Yes.

Q. You read this part: "The accompanying

check is in full settlement of advance on potatoes,

10 cars Russets US #1 ® $50.00 a ton less sort-

ing?"

A. No, I don't remember this; I remember see-

ing that (indicating).

Q. You don't remember seeing this printed por-

tion? [249]

A. It is there all right, I don't deny that now,

but then I don't remember reading it, I just glanced

down here and read this (indicating).

Q. I see. You read, "Advance on potatoes, 10

cars Russets US #1 ® $50.00 a ton less sorting,"

and "5 cars Long Whites US #1 ® $45.00," then

ditto a ton, "less sorting, delivery before Sept. 10th,

Prosser ace." You remember reading that, don't

you? A. Yes, I remember reading that.

Q. You read all of this when you got the check,

didn't you? A. Yes.

Q. And then you detached this voucher part, is

that right? A. That's right.

Q. And then there is a signature, "Tony Pal-
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micro/' on the check part. That is your signature?

A. That's right.

Q. You don't deny that, do you?

A. Not a bit.

Q. Then what did you do with the check? What
did you do with the check?

A. Well, what do you mean?

Q. Don't let me interfere with you. What did

you do with the check after you endorsed it?

A. Cashed it. [250]

Q. Where did you cash it?

A. At the bank.

Q. And what bank did you deposit it to?

A. Prosser Bank.

Q. Now you see on the back of this check a rub-

ber stamp, ''Pay to the order of any bank, banker

or trust Co., prior endorsements guaranteed, May
29, 1952?" You see that? A. Yes.

Q. So then would it be your testimony that you

admit that you signed this check and deposited it

on May 29, 1952?

A. Well, if that is the date on there, that is the

date I must have cashed it, yes.

Q. Well, do you deny that that is the date on

there ?

A. May 29th, that is what it says here, yes.

Q. All right. Then what did you do with this

voucher part after that time?

A. I put it in my files, throwed it in my desk.

Q. You put it in your file. What kind of a file

do you have for that sort of thing?
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A. Not a very good one.

Q. Well, we all have bad files, probably. I know
I do. But tell the jury what kind of a bad file you

have got.

A. I got a desk drawer and everything I want

to keep toward income tax, and so on, I just throw

it in there [251] imtil the time comes that I want

to use them.

Q. I see. And you did the same thing with the

crop growing agreement, is that right?

A. Yes.

Q. Then after you received that voucher, Mr.

Palmiero, did you ever discuss that with Mr. Mich-

aelis in, oh, June of 1952?

A. Discuss that when?

Q. June, 1952? A. No, I didn't.

Q. Did you ever discuss it in July, 1952?

A. No.

Q. Did you ever discuss it with Mr. Slocum at

any time after you got that voucher?

A. Not that I can remember of.

Q. You know you didn't, isn't that right?

A. Yes.

Q. And you know that you didn't discuss that

voucher or the contents of that voucher with any-

one connected with Spada Distributing Company,

certainly not, until the morning of August 5, 1952?

A. That's right.

Q. That is correct, isn't it?

A. That's right.

Q. Did you figure that those 10 cars of U. S.
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No. 1 Russets [252] at $50.00 per ton, less sorting',

meant anything?

A. Not especially to me, no.

Mr. Korn: Your Honor, may I pass that

voucher to the jury for their examination at this

time?

The Court: All right.

(Document to jury.)

Q. (By Mr. Korn) : Did you figure that the 5

cars of Longwhite U. S. No. 1 at $45.00 per ton,

less sorting, meant anything to you?

A. Not to me.

Q. Didn't mean a thing to you. Did you figure

that the words on there, ''delivery Sept. 10th"—or

*' delivery before Sept. 10th"—did that mean any-

thing to you I A. No.

Q. Not a thing. And then you didn't inquire of

anybody from the Spada Distributing Company as

to what that meant ? A. No.

Q. You just figured it meant nothing, is that

right? A. Yes.

Q. You deny, do you not, that you had an agree-

ment, an oral agreement, with Mr. Michaelis of the

Spada Distributing Company with respect to 10

cars of Russets, U. S. No. I's, to be sold by you,

to be purchased by Spada Distributing Company

at $50.00 per ton, less [253] sorting?

A. You say did I deny it?

Q. Yes? A. Yes.

Q. You do deny, do you not, that you had any

fl
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oral agreement with Mr. Michaelis whereby you

w^ere to sell and he was to buy on behalf of Spada

Distributing Company five cars of Long Whites,

U. S. No. I's, at $45.00 a ton, less sorting?

A. Yes.

Q. You deny that! A. Yes.

Q. You deny you ever had such an agreement

with Mr. Michaelis'? A. Yes.

Q. When did you first decide that you wanted to

see Mr. Michaelis after you started digging your

potatoes ?

A. Well, the first, on the first count, I wanted to

know what

Q. No, I asked you when.

A. When did I decide?

Q. Yes, sir?

A. Oh, excuse me. I would say that I started

asking Mr. Slocum about when Howard was going

to be over there, I would say anywhere from a

week, right around a week [254] before I did dig,

maybe ten days, because I was planning to dig

really at the first of that week, so that would

throw it up maybe about ten days of where I actu-

ally dug.

Q. About a week before you started to dig, you

started to dig potatoes about the first of August,

1952?

A. I started to dig the 1st of August.

Q. And you told Mr. Slocum you wanted to see

Mr. Michaelis about a week before you started

digging, right?

A. That, I was asking about him, when he was



230 Tony Palmiero, et ux., vs.

(Testimony of Tony Palmiero.)

going to come over, and so on. I wanted to see him,

yes.

Q. Why did you want to see him?

A. Because I was getting—it was about time I

was ready to dig spuds and I wanted to talk to him

about the digging.

Q. About what? About the price?

A. About the price.

Q. What price? A. The digging.

Q. What price? A. Market price.

Q. Well, Mr. Palmiero, you had been selling

potatoes for six or seven years past as a grower,

hadn't you? A. Yes.

Q. Tell the jury whether or not there is a flucta-

tion in [255] the price of potatoes to the grower

from day to day? A. There is.

Q. All right. Now did you want to talk to Mr.

Michaelis about these contract prices?

A. No.

Q. Not about those at all? A. No.

Q. You didn't want to talk to Mr. Michaelis

about being relieved from that contract, did 3^ou?

A. No. I suppose we would have brought it up,

how come I got the voucher on that. AVhen we had

a talk, the first thing I wanted to see him about

was about digging.

Q. Well, now, why do you say the voucher

would have been brought up, if you say it didn't

mean anything to you?

A. Oh, I would have probably asked him why

I did get it.
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Q. That is, you would have asked him now
about, oh, the third week or so in July of 1952, you

would have asked Mr. Michaelis at that time why
you got the voucher; is that your testimony?

A. I would say I imagine I would have.

Q. Yes. That is your mental frame that you are

now telling us about you would have been in at that

time. Now tell the jury why you would have dis-

cussed that with Mr. Michaelis then.

A. Well, I would have asked him what it meant

as far as I [256] was concerned.

Q. I see. Why? You just testified it meant

nothing as far as you were concerned.

A. It didn't mean anything as far as I was con-

cerned.

Q. Then why would you have asked him what

it meant?

A. I suppose to clarify it before we did dig.

Q. Clarify it to whom? A. Between us.

Q. Well, if it meant nothing to you, why would

you have to clarify anything to him?

A. Oh, I think there is a time that maybe a little

doubt might arise in your mind and you want to

bring something out.

Q. That is, if he hadn't mentioned this voucher

to you then, it is your testimony to the jury that

you would have mentioned this voucher to him, dis-

cussed it with him, to find out what it meant?

A. I don't think if he hadn't mentioned it, I

probably wouldn't have mentioned it either.
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Q. I see. It would only have been had he men-

tioned it? A. I think so.

Q. And then you would have told him what

you understood it to mean? A. I think so.

Q. Are yon sure now that Mr. Slocum did not

tell you on or [257] about July 31, 1952, that it was

agreeable to the Spada Distributing Company that

the first day's digging, that is, on August 1, 1952,

would come in under the marketing agreement and

at prevailing market prices, and that from then on

until the contract cars had been paid, that you were

to deliver to them under the contract ?

A. May I have that question again, please?

(The question was read.)

A. Yes, I'm sure.

Q. You are sure of what ?

A. I'm sure that we decided or we agreed, Slo-

cum and I agreed, that the first day would be dug

at the price of $80.00 a ton, 80 and 50, and he never

did mention, he never did say anything about the

voucher or this deal here as for Monday's delivery.

In fact, we absolutely decided between us that they

would be $80.00 a ton or more.

Q. On what date? A. On Monday, the 4th.

Q. Did you decide that on Friday?

A. Saturday.

Q. You decided that on Saturday, August 2nd?

A. We probably talked about some on that Fri-

day, but we definitely decided Saturday that I

would get $80.00 Monday. [258]
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Q. Did you discuss with Mr. Slocum at all the

matter of your contract cars with the Spada Dis-

tributing Company?
A. I don't think I had any reason, no, I didn't

have any.

Q. You never discussed it with Mr. Slocum?

A. No.

Q. When did you and Mr. Slocum decide the

price of the potatoes that you delivered to the

plaintiff on August 1st?

A. I would say we had a definite answer on that

the day before.

Q. That was July 31st? A. Yes.

Q. You and he agreed at $80.00 per ton for No.

I's? A. Yes, 80 and 50.

Q. 50 for the No. 2's? A. That's right.

Q. After July 31, 1952, when did you first decide

thereafter that you wanted to see Mr. Michaelis?

A. After July ?

Q. July 31, 1952?

A. I couldn't say, I couldn't state no specific

date on that.

Q. Well, with reference to August 1st, did you

decide that you wanted to see Mr. Michaelis before

that date or after that date? [259]

A. Before that date.

Q. And for what purpose?

A. Arranging to market my potatoes.

Q. Weren't you satisfied with marketing through

Mr.—or working with Mr. Slocum?

A. Never have.
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Q. You never have been satisfied ?

A. No, sir.

Q. Did you work with Mr. Slocum in 1952?

A. We are talking about 1952.

Q. I'm sorry, I mean 1951?

A. I think at sometimes I had to, yes.

Q. Didn't you deliver potatoes to the Copeland

Warehouse in 1951? A. Yes.

Q. And did you deal with Mr. Slocum in con-

nection with those deliveries in 1951?

A. I think that I had most of it to do with

Harold Copeland.

Q. Did you have anything to do with Mr. Slo-

cum in 1951 on those deliveries?

A. Only in so far as papers are concerned, I

suppose that he wrote out my checks.

Q. He wrote out your checks for what?

A. For the potatoes.

Q. Whom did you sell them to? [260]

A. Well, in '51 I knew that—or I pretty well

knew that Spada Distributing was also getting the

potatoes, but Harold Copeland was handling most

of the affairs in that way.

Q. Well, who settled with you on price?

A. You mean what I was to get for the potatoes ?

Q. Yes?

A. I think Harold Copeland did.

Q. Did Mr. Slocum at any time in 1951 settle

with you on the price of the potatoes that you de-

livered ?

A. I believe he did, because
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Q. All right, just a moment. On how many occa-

sions, your best recollection now?

A. Golly, I couldn't say.

Q. Well, would it be more than two?

A. Not more than I had to, because I never was

satisfied in dealing with him. That is why I kept

going back to Harold Copeland all the time.

Q. Whenever you did deal with Mr. Slocum,

your were dissatisfied, is that right?

A. That's right, I like Mr. Slocum and all that,

but then I just can't—I just can't deal with him as

far as price of potatoes is concerned.

Q. And that was your experience in 1951?

A. It goes back farther than that, ever since he

ever [261] worked for Mr. Copeland.

Q. Can you state any instances w^here you dis-

agreed with Mr. Slocum as to price on potatoes that

you delivered to the Copeland Warehouse in 1951?

A. Oh, I can't put my finger on just any specific

instance, but I do know there was times, quite a

few times, when we argued the price and I always

figured that he was dragging his feet a dollar or

two or so.

Q. That is, you always go around and check

with the prices are, don't you? A. Yes.

Q. After you deliver? A. Yes.

Q. You try to find out what the highest price

is and what the lowest price is, don't you?

A. That's right, an average.

Q. You always figure you want the highest price,

isn't that right? A. No, no.
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Q. Not always f A. No.

Q. I see. Didn't you tell Mr. Slocum that you

wanted to see Mr. Michaelis because you wanted to

get—work out some kind of an arrangement to get

out of these contract cars? [262] A. No.

Q. When is the first time that you knew the

price for which you were being paid for the pota-

toes that were delivered, for the potatoes that you

delivered to the Copeland Warehouse for the plain-

tiff, on August 4, 1952?

A. When was the first time that I knew what I

was getting for them, is that right?

Q. That is correct.

A. Not until you wrote me that letter.

Q. Yes? A. On August

Q. That is the letter of August 6, 1952?

A. 6th.

Q. Or is it August 7th? I may be incorrect on

that date. A. No, I think it is August 6th.

Q. That is this Plaintiff's Exhibit 5, and that

is this letter (indicating). It is dated August 6th.

And this is the first time that you knew what Spada

Distributing Company was paying you for those

potatoes that you delivered on August 4th to Spada

Distributing Company, is that correct?

A. Yes.

Q. Up to that time, you didn't know whether

you were selling them for $5.00 a ton for the U. S.

No. I's, or [263] $50.00 or $80.00 or $85.00, or what

it was?

f
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A. Up to that time, I knew the agreement was

for Monday for $80.00.

Q. With whom?
A. With Mr. Slocum. The reason I didn't know

what I was getting for them was because I never

did get the packout, didn't know what I finally

wound up with.

Q. When did Mr. Slocum agree with you at

$80.00? A. Saturday.

Q. And that was for delivery on Monday?
A. Yes.

Q. Was there a market on Saturday for pota-

toes ?

A. Why, sure, there was. There was potatoes

being bought and sold Saturday.

Q. And Mr. Slocum knew what the price was on

Saturday? A. Why, he had ought to know.

Q. And he told you that he was going to pay you

$80.00 for potatoes on Monday?

A. That's right.

Q. And what did you say?

A. He said $80.00 or better on Monday.

Q. And what did you say?

A. Well, I just said that I would deliver Mon-

day and see how it come out.

Q. I thought you said you agreed at $80.00 on

Saturday for [264] the Monday delivery?

A. I agreed that it would be $80.00 or better.

Q. All right. And then when is the next time

you discussed the matter of price with Mr. Slociun ?

A. Right after digging Monday, in the forenoon.



238 Tony Palmiero, et ux., vs.

(Testimony of Tony Palmiero.)

Q. And what was that discussion I

A. Well, that is when I found out that he was

only paying me the $80.00 when they were 85 and

86 Saturday.

Q. Did he tell you that that is what you were

going to be paid for the Monday's delivery'?

A. Well, he said $80.00 or better, whatever the

market is for that Monday, yes.

Q. Eighty

A. That is the agreement.

Q. Pardon ?

A. That is the agreement that—the prevailing

market price at the time of the delivery of the pota-

toes.

Q. Well, I am asking you what Mr. Slocu.m told

you you were going to be paid for Monday?

A. It was at least 80 and maybe better. What-

ever the market would be.

Q. And that was agreeable with you?

A. Sure.

Q. That is, 80?

A. Whatever the market would be. [265]

Q. So if the market was 85 on that day, that is

what you were to be paid, right ?

A. Right, yes.

Q. And you had no disagreement then on Mon-

day with Mr. Slocum ?

A. Not Saturday; I had a disagreement with

him on Monday because he said he w^as paying me

off at 80.

Q. I thought you said that on Monday he told
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you that he was going to pay you $80.00 or better,

whatever the market was?

A. I said that he said that Saturday.

Q. Oh. And then Monday, did you and he come

to an understanding as to what you were to be

paid? A. Well, he just stuck at the $80.00.

Q. Well, what did you say?

A. Well, I wasn't satisfied.

Q. And what did he say?

A. He said that that is what he understood was

the market.

Q. Did he say he would not go above 80?

A. I think he did. I think that he said he would

pay me off at the 80.

Q. And that was all he would pay you off at?

A. Yes. And then I asked him, ''How about to-

morrow?" He said, "Well, it would still be about

80." Well, then, I knew better than that for the

Tuesday because the [266] market was going up.

Q. What time did this conversation about what

you were to be paid occur between you and Mr.

Slocum ?

A. What time when? Monday or when?

Q. What time on Monday?

A. Just before noon, around ten, eleven o'clock.

Q. Where did it occur?

A. In the warehouse.

Q. Who was present? A. Slocum and I.

Q. Did he know at that time how many potatoes

you had delivered to him?

A. I would say that he would roughly know
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right at the time, right at that time. By afternoon,

he would know exactly how much.

Q. But at that time, did he know ? You made a

pretty heavy delivery, didn't you, on Monday?
A. Yes.

Q. Did you then tell Mr. Slocum again that you

wanted to see Mr. Michaelis ?

A. Yes, and I told him when he first—as soon

as he come in that I absolutely wanted to see him.

Q. And then you saw Mr. Michaelis the follow-

ing day, is that right ?

A. No, I saw him that evening. And he came in

early enough [267] to come out and see me.

Q. And did you discuss price with him that eve-

ning? A. I didn't get a chance to.

Q. Then did you see him the next morning?

A. Yes.

Q. And that was over at the farm, your farm?

A. Yes.

Q. That was about eight o'clock in the morning?

A. Yes.

Q. Did you tell Mr. Michaelis on that occasion,

that is, on August 5th, early in the morning when

you had this meeting with him, that you would not

deliver any potatoes to Spada Distributing Com-

pany at $50.00 a ton for Russets or $45.00 a ton for

Long Whites, U. S. No. I's, less sorting?

A. I think that I told him that I didn't agree

to deliver for that, yes.

Q. And did you tell him you would not deliver

such potatoes to Spada Distributing Company at

such prices? A. Yes.
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Q. Did 3^ou tell him that you did not have any

agreement to deliver 10 cars of U. S. No. 1 Russets

to Spada Distributing Company at $50.00 per ton,

less sorting? A. Yes.

Q. Did you tell him that you did not have an

agreement [268] with Spada Distributing Company
to deliver to that company five cars of Long Whites,

IT. S. No. I's, at $45.00 a ton, less sorting?

A. Yes.

Q. And did you tell him that you would not de-

liver any such potatoes at such prices to Spada

Distributing Company? A. That's right.

Q. Now Mr. Michaelis told you that he had this

agreement—or that you had this agreement with

Spada Distributing Company, though, didn't he?

A. He asked me about it; he didn't tell me.

Q. Oh, he inquired of you as to whether or not

there was such an agreement, is that right?

A. He asked me, ''How about these five cars?

How about the ten cars?" That is the way he asked

me.

Q. And what did you say to that?

A. I think I asked him what he meant.

Q. And then what happened?

A. That is when I told him that I didn't have

that agreement.

Q. And then did he tell you about this voucher

and discuss this voucher with you on the spot then?

A. That is about all he said about that. That is

about all he said about this price on the 45 and

$50.00. [269]
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Q. He discussed the voucher with you, too?

A. No.

Q. Did you tell Mr. Michaelis that you would

not deliver any more potatoes to the Spada Distrib-

uting Company unless you got a paper from the

Spada Distributing Company or from Mr. Mich-

aelis to the effect that the Spada Distributing Com-

pany would pay you prevailing market prices for

all potatoes that you delivered to it, and that Spada

Distributing Company would have to waive any

rights or claims it had to these 15 cars at contract

prices ?

A. I didn't say anything about waiving any

rights about anything. I only stated that I wanted

him to write me a letter to assure me so that I

wouldn't have any more controversy with Sloeum.

Q. Well, what was to be put in that letter?

What did you ask that he put in that letter?

A. I think I asked him in these words: 'Must

state that I am to get prevailing market price for

the potatoes that I deliver on the day that I deliver

them." And I wasn't expecting the highest price

nor I didn't want the lowest price.

Q. Didn't you already have that in your market-

ing agreement? A. Yes. [270]

Q. Why did you want it again?

A. Because I wasn't getting it.

Q. Well, what to your mind would this paper

have added to what you already had under the

marketing agreement ? That is, under the marketing

agreement, you may recall, it says in Paragraph 5
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of the marketing agreement: ''Second party agrees

to purchase at the then prevailing market price the

l)otatoes grown upon the aforedescribed real prop-

erty during the regular 1952 potato marketing sea-

son." You see that, don't you?

A. That's right.

Q. And you knew that was a part of the market-

ing agreement, didn't you? A. Oh, yes.

Q. You knew^ that was a part of the marketing

agreement when you talked to Mr. Michaelis on the

morning of August 5, 1952? A. That's right.

Q. Why did you want more paper?

A. To settle the argument on the question that

Slocum wasn't paying me the market price.

Q. What did you want to be put on this piece

of paper that was different from w^hat is in this

paragraph, and that is that you were to be paid

prevailing market price for all these potatoes that

you delivered to Spada? That [271] was already in

there. Did you want Mr. Michaelis to put in this

paper that Mr. Michaelis would just stay at Prosser

and that he would see to it that you got prevailing

market price and that he would figure what you

were to get as prevailing market price because you

didn't want to deal with Slocum?

A. To my understanding at the beginning of the

season

Q. Kindly just answer that question, and then

you make your explanation.

A. I can't without making my explanation.
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Q. Well, then, you go ahead and make your ex-

planation.

A. It was my understanding that I was to do my
dealing with Howard Michaelis.

Q. Yes. So then, as I take it, you wanted this

paper to say, ''Spada Distributing Company is

going to pay me, or pay Mr. and Mrs. Tony Pal-

miero, prevailing market prices for all potatoes de-

livered by me, or by me and Mrs. Palmiero, to Spa-

da Distributing Company, and Howard Michaelis

is going to be at the Copeland Warehouse and to

decide what that prevailing market price would

be?" Is that what you wanted in that paper?

A. Well, I don't suppose—I didn't ask him that

he had to put in the paper that he had to be there

at the warehouse, but I did leave it up to him to

find out what the prevailing market price was and

set it, rather than [272] to have Slocum set it at

any price that he wanted to put it.

Q. Well, then, why did you want more paper

from Mr. Michaelis? Why didn't you just tell Mr.

Michaelis that what you wanted to be done was for

Mr. Michaelis to set the prevailing market price

and you would be satisfied?

A. I don't suppose that he could have stated it

right there while he was talking to me and said that

any certain price would be the price that I would

get for the next several days.

Q. Does it say any place in this crop marketing

agreement that Mr. Michaelis was to decide what

the prevailing market price was ?
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A. No, it don't say that Howard had to, no.

Q. You trusted Howard, didn't you?

A. Yes.

Q. Still trust him, don't you? A. Yes.

Q. But you say that his testimony with regard

to his conversation with you on August 5th is not

correct, is that correct?

Mr. Hawkins: Well, your Honor, I object to

that question.

The Court: I think that is argumentative. Sus-

tain the objection. [273]

Q. (By Mr. Korn) : You can't give any rea-

son, can you, for asking for this piece of paper

from Michaelis?

A. I don't know why I can't.

Q. Well, then, what is it?

A. Well, August 1st I was paid $80.00 and I

knew they were a little bit better than $80.00. On
August 4th I was paid $80.00, or supposed to have

been paid $80.00 or better, and he told me that I

was being paid at $80.00. Should I be satisfied with

that when I knew they were 85 and 86?

The Court: That is a rhetorical question, we'll

assume.

All right, I think it is time to adjourn here.

Court will adjourn until tomorrow morning at 10:00

o'clock.

(Whereupon, the trial in the above cause was

adjourned imtil 10:00 o'clock a.m., Wednesday,

February 25, 1953.)
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The Court: In looking over the proposed in-

structions submitted by the parties here, it occurred

to me that most of these questions that I think will

be decisive of the lawsuit are questions of law, and

that there were surprisingly few question of fact, it

seemed to me, to be decided by the jury as the ar-

biter of the facts. I was particularly impressed by

the fact that if I gave the requested instructions of

the defendant, it would be a useless gesture sub-

mitting the case to the jury, because they would

decide the lawsuit.

Now it seems to me, in view of the turn that the

case has taken, that it would be the easiest, perhaps,

and the best method to pursue here to submit a

special verdict to the jury in the form of inter-

rogatories to be ansAvered by them. [275]

* -x- *

I might say that in view of the fact that the

Court has had such a hard time making up its

mind whether a special verdict or general verdict

should be given, that I will not raise any objection

to the form of your proposed instructions and will

consider them as being worded to fit with the spe-

cial verdict, and it won't be necessary for you to

reword any of these. If there is anything in here

that should apply, should be given under a special

verdict, I will give it, even if it is necessary to

rephrase it, and you will not be precluded from

making any objection to any failure to submit any

issue of law that is contained in your instructions
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because of the form of them, being put in the form

of a general verdict. I think that is only fair in

view of the fact that I have changed my mind at

this late date.

If there is no further comment then, you can

bring in the jury. [281]

TONY PALMIERO
a defendant herein, having previously been sworn,

resumed the stand and testified further as follows:

Cross-Examination

(Continued)

By Mr. Korn

:

Q. Mr. Palmiero, when you and your counsel,

Mr. Chaffee, discussed the contents of a letter that

you wrote to the plaintiff on August 8, 1952, and

then finally that letter was drafted, it was done

after your consultation with Mr. Chaffee, isn't that

correct %

A. After which consultation with Mr. Chaffee,

Mr. Korn?

Q. After your consultation with Mr. Chaffee?

A. Well, you mean

Q. Maybe I can assist you on that, Mr. Palmiero.

That is your Exhibit 14. Your counsel showed you

this exhibit, Mr. Palmiero, and this is your signa-

ture ? A. Yes.

Q. And this is your, letter? A. Yes.

Q. And you conferred with Mr. Chaffee on this
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matter, did you not, before the letter was drafted

by Mr. Chaffee ? You read the letter over then care-

fully? A. Yes.

Q. Before you signed it, did you not?

A. Yes. [283]

Q. And you are willing to stand, are you not,

on everything that is contained in that letter as

being correct and truthful? Mr. Palmiero, if you

want to read this letter from beginning to end

to answer that question, you certainly have that

privilege.

A. Well, I believe the only doubt that there

would be, if there would l)e any, would be maybe

the calculations on these figures here.

Q. Yes. That is, there might be some error in

the calculations? A. Probably, yes.

Q. And if there were, that would be something

of which you would take exception'; that is, if that

were in error, then that would be the only error

that you would conceive as being in that letter?

A. Yes.

Q. But insofar as paragraph No. 1 is concerned,

let us say—that begins on page 1 and then goes

over to page 2—there is no question in your mind

but that that is correct?

A. That is all right.

Q. And that represents your state of mind, cor-

rectly represents your state of mind, at the time

you signed this letter, is that correct? You may

just read paragraph 1 and then we will go through

the rest of the letter. [284] There is no question

I
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in your mind, is there, that everything in para-

graph 1 is correct and represents the correct state-

ment of your state of mind at the time you signed

this letter? A. That part is all right.

Q. You have no hesitancy on that, do you?

A. No.

Q. Now, then, I refer you to paragraph No. 2

on page 2 of that letter, and with reference to that

paragraph, is there anything in there that is inac-

curate? A. I don't think so.

Q. Is there anything in there that does not rep-

resent your true state of mind at the time you

signed this letter? A. That is all right.

Q. You have read it carefully? A. Yes.

Q. And there is no question about it in your

mind now? A. No.

Q. Now paragraph No. 3, you read that care-

fully, please.

The Court : Is it necessary to go over this para-

graph by paragraph? He says that he talked with

his lawyer; the lawyer wrote it, and he read it and

signed it. I presume he subscribed to it, it may be

assumed, unless you have something in particular

you want to call to his attention.

Mr. Korn: I do, your Honor. [285]

The Court: Well, Avhy not call it to his atten-

tion, and not sit here and have him read that letter

paragraph by paragraph? He has probably read

it a dozen times before he came into court here.

Q. (By Mr. Korn) : You feel the same way

about paragraph 4 and paragraph 5 and paragraph
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6 and paragraph 7? Read that, and does that rep-

resent your true state of mind at the time you wrote

that letter and signed it?

That paragraph says: ''In the event you fail

and/or refuse to furnish me with sales statement

and check for balance due, I shall consider that

you have breached said contract on your part and

that I am under no further obligation to make

delivery of potatoes thereunder."

That represented your true state of mind at the

time you signed that letter, is that correct?

A. Yes. And the fact that I figured you had

already breached it even before I wrote this letter.

Q. Yes, but does this represent your true state

of mind at the time you wrote it?

A. Yes, that is all right.

Q. It did. When did you first sell potatoes from

your field to someone other than Spada Distribut-

ing Company?

A. Tuesday morning, August 5th.

Q. At what time in the morning? [286]

A. August 5th.

Q. At what time ?

A. I would say about six o'clock.

Q. And when you sold those potatoes, had you

first offered them to Spada Distributing Company?

A. Yes.

Q. You had? A. Yes.

Q. To whom? A. Slocum.

Q. When?
A. In our agreement that I would deliver Mon-
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day and on through the week at the market price,

the definite market price was set for Monday at 80

or better, depending on the prevailing market price,

and so on through the week.

Q. Well, when did you offer to deliver those

potatoes that you sold to Pat Clarke on the morn-

ing of August 5, 1952, at the hour of six o'clock,

when did you first offer to sell those potatoes to

Mr. Slocum before you sold them to Mr. Clarke?

A. It was Mr. Slocum 's understanding that I

was to

Q. Just answer that question, please. When
A. When did I first decide what, now?

Mr. Korn: May we have the question [287]

read?

(The question was read.)

A. I would still have to say that

Q. Sir, will you kindly answer when you said

that to Mr. Slocum?

Mr. Korn: Your Honor, I believe I am entitled

to that answer, and then if he wants to make an

explanation, I think it can be done. Certainly, your

Honor, the rule was the same with regard to Mr.

Michaelis.

The Court: Well, can you answer that directly,

Mr. Palmiero?

A. I don't think I can.

Q, (By Mr. Korn) : Why not?

A. Because the agreement was made
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Q. I am not asking you about any agreement.

Mr. Hawkins : You asked him why not. Let him

explain, counsel.

The Court: Yes, make your explanation. Why
not?

A. The day before the first agreement was made
definitely for the 1st. That was definitely, because

we argued that out, the price that the potatoes were

supposed to be paid for on the 1st.

All right, Saturday we agreed, or he said that he

would pay the $80.00 or better, whatever the market

price was.

Mr. Korn: Your Honor, may I state [288]

A. Now Saturday

Mr. Korn: Just a minute

Mr. Hawkins: Let the witness answer, counsel.

He is answering your question.

Mr. Korn: Your Honor, I asked the witness

when he made the statement to Mr. Slocum, and

now he is giving us a history, an entire history of

everything he has testified to.

The Court: Well, of course, the trouble between

you is that you are taking one view and he is taking

another. You are asking when he offered these

specific potatoes.

Mr. Korn: That is correct, your Honor, and I

think I am entitled to an answer.

The Court: His answer is that he offered them

generally in the general arrangement and they

didn't accept them under his terms. You are talk-

ing about two different things, that is obvious.
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Go ahead with the examination.

The Witness: I have finished my explanation?

The Court: I don't think it is necessary. We
will try again with some more questions, see if you

can't get together better.

Q. (By Mr. Korn) : Mr. Palmiero, did you tell

Mr. Slocum on August 4, 1952, that you would not

deliver any more potatoes to Spada Distributing

Company until you talked to Mr. Michaelis? [289]

The Court: What was that date now?

Mr. Korn: August 4th.

The Court: Oh.

Mr. Korn: That was Monday. August 4th is

Monday, 1952.

Q. Did you hear the question, sir? Do you hear

me, sir?

A. I hear you pretty well. I don't always under-

stand exactly what you want, and if you would

Q. Don't testify as to what I want; testify as

to what you know, sir.

A. Well, the question you are asking, then?

May I have the question again?

(The question was read.)

A. I did tell Mr. Slocum that I wasn't satisfied

with the price and that—and that I did want to see

Mr. Michaelis.

Q. Sir, is my memory wrong or bad when I tell

you that it is my recollection that yesterday you

testified on the witness stand in response to ques-

tions by your counsel that you told Mr. Slocum on
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August 4th that you would not deliver any more

potatoes to Spada Distributing Company until you

talked to Mr. Michaelis?

Mr. Hawkins: Now the question is whether Mr.

Korn's memory is bad. I think that is immaterial,

your Honor.

Mr. Korn : If he would answer it, then we would

ask [290] him for his explanation, counsel.

Q. Let's rephrase the question to you: Tell the

jury whether you testified yesterday on your direct

examination that you told Mr. Slocum on August

4, 1952, that you would not deliver any more pota-

toes to Spada Distributing Company until you

talked to Mr. Michaelis.

A. On that particular count, I don't even know,

I am not even sure that you—that that question was

put to me just like that.

Mr. Korn. Well, would you read the question,

please ?

(The question was read.)

Q. Can you answer that yes or no? Can't you

answer that yes or no, sir? Is there anything about

that question you don't understand, sir?

A. I don't think that I was asked that question

yesterday just like that.

Q. Well, was it asked in any other way that bore

on the fact as to whether you told Mr. Slocum on

August 4, 1952, that you would not deliver any more

potatoes to Spada Distributing Company until you

talked to Mr. Michaelis ?



Spada Distributing Co., Inc. 255

(Testimony of Tony Palmiero.)

A. I think that I did tell Slocum that I wasn't

satisfied and wanted to get it straightened out with

Howard, yes.

The Court. The question is whether you testified

to that yesterday; isn't that what you asked? [291]

Mr. Korn: That is the question.

The Court: What he is asking is whether you

testified to that on this witness stand yesterday.

A. Well, I'm not even sure that I said that.

The Court: You don't remember that?

A. No.

The Court : All right, another question.

Q. (By Mr. Korn) : Did you tell Mr. Clocum

on August 4, 1952—that is a Monday, you remem-

ber, you delivered potatoes on Monday—did you tell

him on that date that you would not deliver any

more potatoes to Spada Distributing Company until

you talked to Mr. Michaelis?

A. I think I did.

Q. Do you think you might not have ?

A. I'm pretty sure that I did tell him I wasn't

satisfied and that I had to see Howard, and I told

him to have Howard definitely come out and see me
as soon as he got in.

Q. And now you say you think you did tell him

that you would not deliver any more potatoes until

you saw Mr. Michaelis ?

A. Well, I know I did tell him that, but the

fact

Q. What was that?
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A. I didn't know whether I told you that yes-

terday or not. That is what I am in doubt [292]

about.

Q. But now you know you did tell Mr. Slocum

that on August 4, 1952? A. Yes.

Q. And then you sold potatoes to Mr. Pat

Clarke on August 5, 1952, at the hour of six a.m.?

A. Yes.

Q. Did you tell Mr. Slocum before you sold Mr.

Clarke those potatoes that you were going to sell

those potatoes to Mr. Clarke ?

A. Did I tell Mr. Slocum that I was going to do

it? No.

Q. Did you tell him after you sold those pota-

toes to Mr. Pat Clarke that you had so sold them?

A. I didn't have nothing more to do with Slo-

cum.

Q. Didn't see Slocum any more after that?

A. Only when I went in and asked for my pack-

out or some money.

Q. Then you sold further potatoes, did you not,

from your field? A. To Pat Clarke? No.

Q. Now those potatoes that you sold to Pat

Clarke

A. I only sold to Pat Clarke August 5th.

Q. You produced these documents, did you not?

A. That's right.

Q. And you received these documents from Pat

Clarke, did you not ? [293] A. That 's right.

Q. And you sold Pat Clarke 856 100-pound sacks

of No. I's at $88.00 a ton? A. Yes.

i
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Q. And that is for $3,766.40'?

A. That's right.

Q. And then 178 100-pound sacks, right, 170

100-pound sacks?

A. They are all 100-pound sacks.

Q. They are all hundred pound sacks'?

A. Yes.

Q. Of U. S. No. I's'?

A. Yes. I think if it was No. 2—I mean if it was

50-pound bags, it would be stated on there. They

always put it down in 100-pound bags.

Q. U. S. No. 2's at $60.00, for $534.00. And then

you got less sorting, and you then received from Mr.

Patrick Clarke $4,109.66 for the potatoes that you

sold him on August 5, 1952 f

A. Let's see, w^here did this come in at. Yes.

Q. Yes, that is what you did receive, four thou-

sand, one hundred

A. That would be the figure, yes.

Q. $4,109.66? A. Yes. [294]

Mr. Korn: Your Honor, I offer this Plaintiff's

Exhibit 8 for identification into evidence.

Mr. Hawkins: We have no objection, your

Honor.

The Court: What is the number'?

Mr. Korn: No. 8, your Honor.

The Court: Plaintiff's Exhibit 8?

Mr. Korn : 8.

The Court : It will be admitted.
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(Whereupon, the documents above referred

were admitted in evidence as Plaintiff 's Exhibit

No. 8.)

Q. (By Mr. Korn) : Then you sold potatoes to

Davis & Baxter, didn't you? A. That's right.

Q. When?
A. Oh, I made the sale the afternoon of August

6th, started delivery August 7th.

Q. How did you make that sale?

A. Bill of sale.

Q. That is, you made the bill of sale. And, Mr.

Palmiero, this is the bill of sale, or is this a true

copy of the bill of sale that you made to Davis &
Baxter on the 6th of August for the 17 acres of

Whites with the tops beaten off?

A. Yes. [295]

Mr. Korn: This is a true copy, is it not? We
stipulated it is a true copy?

Mr. Hawkins: Oh, yes.

The Witness: This isn't the true copy, is it? I

don't see no signatures on it.

The Court: It would be typed on.

Mr. Hawkins : It is not the original.

The Court: It is a typed copy.

The Witness : Excuse me.

Q. (By Mr. Korn) : You have looked this over

and this is what you did? A. Yes.

Q. And when you sold—what kind of potatoes

were these? A. Whites.

Q. White Eose, that is. Long Whites ?

A. That's right.
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Q. And those names are used interchangeably?

A. That's right.

Q. After you sold these potatoes, did you have

any more Long Whites 1 A. No.

Q. Were you all through with Long Whites?

A. That's right.

Q. x\ik1 the date of this is August 6, 1952?

A. Yes. [296]

Q. Were you paid for these potatoes ?

A. Yes. I 'm paid for them.

Q. Did you have any more potatoes on your

field? A. The Gems.

Q. Did you sell those ?

A. Not yet. Not yet, as of those dates.

Q. When did you sell them?

A. I sold them starting the 11th, I believe.

Q. The 11th of when?

A. August. I'm not sure. There are the state-

ments (indicating).

Q. Do you want any assistance from the state-

ments ? A. Please.

Q. Any assistance you want. (Documents to wit-

ness.) These are the voucher checks you produced

showing what you received from Davis & Baxter?

A. That's right.

Q. And those are the packout slips, correct?

A. That's right.

Q. Now on August 7, 1952, this voucher shows

that you delivered—that you received $5,000.00 from

Davis & Baxter? A. That's right.
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Q. And that was for the potatoes that you sold

to them on August 6th, the White Roses, [297]

right? A. What is the date on that?

Q. August 7th.

A. That would be some—yes, that would be

some of those potatoes.

Q. And that says, "Advance on spuds for date,

$5,000.00? A. Yes.

Q. What did that mean to you?

A. On that bill of sale, I sold him the field and

he knew he was going to get the field and I had to

have so much money, so he advanced me some

money.

Q. I see. So that is what this meant to you?

A. Yes.

Q. That is, the date, August 7, 1952, "Advance

for spuds, $5,000.00?" A. That's right.

Q. And then this voucher, this is a voucher part,

isn't it? A. Yes.

Q. Then, this meant to you that this evidenced

that you had sold potatoes to Davis & Baxter and

that you had gotten $5,000.00 advance, is that right ?

A. Yes.

Q. Now I ask you to look at Exhibit 2-A. Will

you hold that in your hand, please? That is a

voucher, too, isn't it? A. That's right. [298]

Q. You know what a voucher is, don't you,

voucher part of a check? A. Yes.

Q. You have been in business for some time, you

know that, don't you? A. That's right.

Q. All right, this is a voucher part of a check,
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too, isn't it? A. That's right.

Q. This is the voucher part from Spada Dis-

tributing that you are holding in your hand, Ex-

hibit 2-A? A. That's right.

Q. This is the voucher part from Davis & Baxter

that I am holding in my hand, that is. Plaintiff's

Exhibit 10 for identification?

A. That's right.

Q. Now, what is the difference between your un-

derstanding as to the meaning of this exhibit, Plain-

tiff's Exhibit 10 for identification, and Plaintiff's

Exhibit 2-A'?

A. All right. Right here (indicating), I got this

and it is for my bookkeeping. Also, down here (in-

dicating), you see what I have got here? That is for

my bookkeeping.

Q. Oh, you put these deliveries, "Delivered to

Henry Anderson by Ralph Lundberg," that is your

handwriting, [299] isn't that right? A. Yes.

Q. That is not the handwriting of Davis &

Baxter ? A. No.

Q. But you explain to the jury the difference

between your understanding of what this voucher

meant to your mind, that is, this Davis & Baxter

voucher saying, "8-7-52, Advance on Spuds for

date, $5,000.00," and this voucher of Spada Dis-

tributing Company, Exhibit 2-A.

A. Explain the difference ?

Q. Yes. The difference that they meant to your

mind? A. AYell
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Q. This says, "Advance on Spuds for date," is

that right ? A. Yes.

Q. That is on the Davis & Baxter voucher?

A. That's right.

Q. The Spada Distributing voucher, will you

kindly hold that in your hand, sir, if you will kindly

help me, because I can't hold both of these"? The

Spada Distributing voucher says, ''Advance on

potatoes," correct? A. That's right.

Q. And describes the cars of potatoes, right?

A. That's right.

Q. Now, why did this voucher mean nothing to

you, and why did this voucher mean something'.^

Why does the Spada [300] voucher mean nothing

to you and why does the Davis & Baxter voucher

mean something different to you?

A. Well, this wouldn't necessarily mean any-

thing only that—something to remember that I had

gone and already got some money, but still I hadn't

delivered anything, that is, it was ahead of my de-

livery.

Q. Did you consider that this evidenced an

agreement between you and Davis & Baxter upon

which you had been paid $5,000.00?

A. No, just because

Q. In other words, they could have put whatever

they wanted in this voucher, too, is that right?

Davis & Baxter could have put whatever it wanted

to in this voucher, is that correct?

A. I suppose they could.

Q. And it wouldn't mean anything to you, would
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it? Wouldn't have any effect upon you, would it?

A. The main thing I was after, I got the

$5,000.00.

Q. That is the main thing you were after?

A. Yes.

Q. Weren't you also interested in what it said,

**Advance on Spuds for date"?

A. Well, it wouldn't have been on anything else,

that is, I hadn't given him anything else that it

could have been on advance on. [301]

Q. I see. But on the Spada Distributing Com-

pany voucher, when you got this $1,500.00 check

and voucher, when it said, "Advance on potatoes,"

accompanied by this $1,500.00 check, and it de-

scribed the cars of potatoes there on that voucher

in full, that meant nothing to you, is that correct?

A. No. Because this here is a little different.

Here it states advance on these potatoes, probably,

and I had asked for advances, but it didn't mean

it was on those potatoes.

Q. I see. So then this voucher didn't correctly

—

didn't mean anything to you, is that right?

A. No.

Q. Didn't mean a thing? A. No.

Q. You never called it to the attention of any-

body in Spada Distributing Company?

A. No. I didn't call this attention to anybody

else, either.

Q. This here (indicating) ? A. No.

Q, But this is correct, isn't it?

A. Yes, it was correct.
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Q. This was correct, but this voucher of Spada

Distributing Company, this $1,500.00 advance on

potatoes, that, you [302] say, is incorrect, that

doesn't mean anything? A. That's right.

Q. Okay. Now, Mr. Palmiero, Plaintiff's Ex-

hibit 10 for identification shows that you received

this $5,000.00 on August 7, 1952, from Davis &

Baxter ? A. Yes.

Q. And you received that money ? A. Yes.

Q. Then the same exhibit number for identifica-

tion shows that on August 12, 1952, you received

fourteen thousand—it has a total of $14,278.76. Did

you receive that money on that date, or does the

$5,000.00 there carry over from the preceding

voucher ?

A. Here is the $5,000.00 on this voucher, I im-

agine (indicating).

Q. Oh, on August 7, 1952?

A. Yes. There is no date on there ; there is noth-

ing to show what it is. That is why it wouldn't mean

too much, only that you just have to sum up the

total of what I received there to correspond with

the sheets on the potatoes.

Q. Well, Mr. Palmiero, you just look at this

second sheet of this Exhibit 10 for identification,

and there is in pen, there is typewritten, $9,278.76.

You see that down there? [303]

A. That's right.

Q. Then you see in pencil the figures $5,000.00?

Do you see that? A. That is my figure.

Q. That is your handwriting?
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A. That is my figures.

Q. Then there is a total of $14,278.76?

A. Yes.

Q. That is your handwriting? A. Yes.

Q. I see. Well, then, on August 12, 1952, you

received from Davis & Baxter the $9,278.76?

A. On August 12th, yes.

Q. All right. And a total to that date from Davis

& Baxter of $14,278.76?

A. Yes. If that is right, I mean.

Q. Those are your figures? A. Yes.

Q. Do you deny they are right?

A. Sure—I don't deny that they are right, but

they could be.

Q. Could be what? Wrong?

A. They could be wrong.

Q. All right. Was this total amount of fourteen

some odd thousand dollars for the Rose Whites or

the Long Whites? [304]

A. Let's see. Yes, they would have to be.

Q. They are all for the Long Whites?

A. Yes.

Q. Then, that would complete the total purchase

price for the Long Whites, is that correct?

A. I think that is, if that is the last statement.

Q. No, that is not the last statement. You just

look it over before you answer the question.

Q. What is the date on that ?

Q. That is August 25, 1952.

A. Well, that must bo the total on the Whites.
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Q. That is, you got $14,278.76 on the Whites?

A. Yes.

Q. Then you started selling Russets to Davis &
Baxter? A. That's right.

Q. When did you start selling those ?

A. The date is on there, probably. That would

be awful close to it.

Q. This voucher is No. 3 in this exhibit for iden-

tification and it is dated August 21, 1952, and it

says, ''Advance on Spuds, $5,000.00"?

A. Excuse me. Yes, that would have to be the

Gems.

Q. That would be the Gems. Tell the jury what

kind of an agreement you had with Davis & Baxter

with respect to the sale of those Gems? [305]

A. On the Gem Rose Potatoes, I agreed to sell

them the patch at the price that they sold for that

day on that day's delivery for No. I's, No. 2's and

culls.

Q. When did you make that agreement?

A. Just before I started digging them.

Q. When did you start digging them?

A. I believe I could tell you on the other yellow

sheet there. This is the White Rose here (indicat-

ing).

Q. No, I think you have all the packout slips,

Mr. Palmiero. You just look them over carefully.

A. Yes, here is the Gems. That would be August

21st, 22nd.

Q. All right, sir. A. And 23rd.

Q. All right. When did you make that agreeniont

with Davis & Baxter?
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A. Let's see. What would August the 21st be?

Q. What day? A. Day of the week.

Q. Well, I have got a 1952 calendar which I

will show you, sir. August 21st would be on a Thurs-

day, is that correct? Is that the way you see it?

A. Yes.

Q. Yes, that is Thursday.

A. 21st, Thursday. [306]

Q. Thursday. You made the agreement with

them on Thursday, August 21st, is that correct?

A. No, I was already digging on August 21st.

I would have made the agreement the day before.

Q. That would be August 20th?

A. Yes, I would say.

Q. All right. That is your best recollection?

A. Yes.

Q. Now, was this agreement in writing or was

it oral? A. That was oral.

Q. For how much potatoes?

A. For the next day's digging.

Q. Did you orally agree to sell them the rest of

the field of Russets on the 20th of August?

A. Well

Q. Answer that yes or no, and make your ex-

planation, please.

A. There is this about selling the potatoes •

Q. Sir, just make

The Court: Try to answer the question; then

you can explain it afterwards. Would you read the

question ?

(The question was read.)



268 Tony Palmiero, et ux., vs.

(Testimony of Tony Palmiero.)

A. Yes.

Q. (By Mr. Korn) : That is, all of the potatoes,

all of the Russets, that were then in the [307]

field? A. Yes.

Q. How many tons of Russets were in that field ?

A. Offhand, I can't say. I would say there was

22 acres and they would run about 15 ton to the

acre, something like that. I'm not going to swear

to that.

Q. Well, no, your best judgment. That would be

about 22 tons times 15 would be about 330 tons.

About 300 tons, is that right?

A. I think it was just under that.

Q. About 300 tons, and about how many cars of

potatoes would that involve?

A. I haven't figured that, either.

Q. What is your best figuring on that? More

than 10 cars ? A. Here, I think

Mr. Hawkins: Are you talking about the large

car or the small car?

Mr. Korn : I am talking about the car.

Q. You know there are 360 sacks to a car, you

know that? A. That's right.

Mr. Hawkins: Wait a minute. Mr. Michaelis

said there are two different sizes.

Mr. Korn: I am asking him if he knows there

are 360 sacks to a car, and he said he did.

Q. Now this shows the number of cars here,

right ?

A. No, this shows—I don't know what [308]

that is.
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Q. Well, sir, were there more than 10 cars of

Russets in that field, that is, 10 cars of Russets,

U. S. No. I's, in that field, in your field, that you

orally sold to Baxter & Daxis on August 20, 1952?

A. You say would there be?

Q. Were there ?

A. Well, I don't know. I haven't figured that.

Q. Look at those packout slips. You got the

money for it, you got those packout slips. Look

them over and tell us.

A. I have got the total, but I have never figured

it in that way, in the number of cars.

Q. Can you say from there?

A. Oh, it takes me a little while to figure that.

Q. Let me show you this pack-out slip of Au-

gust 21st where it shows that you delivered 1,350

TJ. S. No. 1 bags of Russet Potatoes. You see that?

A. Yes.

Q. You see that ? A. Yes.

Q. And then do you see the pack-out slip of Au-

gust 22nd where you delivered 1,681 sacks of U. S.

No. 1 Russets?

A. You can't read one figure over there and then

one figure over here.

Q. You tell me how to read it. [309]

A. That is what I mean, I got to do some study-

ing on it before I can tell you just exactly what it

means.

Q. This pack-out slip shows that you delivered

Russet Potatoes, did it not? A. That's right.
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Q. And this pack-out slip is dated August 21,

1952, is it not? A. That's correct.

Q. And under No. I's, you see various totals, do

you not ? A. Yes.

Q. Do you see total sacks 1,195? A. Yes.

Q. Do you know what that means'? Total sacks

of what, TJ. S. No. 1 Russets, doesn't it?

A. I believe that is what it means.

Q. You know, don't you? You have gone over

this, haven't you? A. No.

Q. You have never seen this before?

A. Sure, I've seen it.

Q. Didn't you examine these pack-out slips

when you got them from Davis & Baxter?

A. No, I haven't studied them, no.

Q. Never examined them?

A. I glanced over them. [310]

Q. You know it to be a fact now, don't you? Now
I show you the pack-out

Mr. Hawkins : Just a minute. What to be a fact,

counsel ?

Mr. Korn: He knows it to be a fact that on Au-

gust 21, 1952, he delivered to Baxter & Davis, 1,195

sacks, 100 pound sacks of U. S. No. 1 Russets.

Mr. Hawkins: Is that what the exhibits shows?

Mr. Korn: If you have any question about it,

you examine it.

Mr. Hawkins: Be glad to.

(Document to Mr. Hawkins.)
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Mr. Kom: As a matter of fact, your Honor, we

stipulated that way.

Mr. Hawkins: Your Honor, this is Plaintiff's

Exhibit 11 for identification, which has been agreed

to by us under the joretrial order. I can't see why

counsel is taking so much time examining each

figure on this. There is no question about it.

Mr. Korn: Your Honor, if it is agreed to, cer-

tainly counsel's witness should know about it.

Mr. Hawkins : The situation here is this

The Court: Wait a minute, wait a minute.

Where is the pretrial order? I will excuse the jury

for a ten-minutes recess. [311]

(Whereupon, the following proceedings were

had out of the presence of the jury.)

The Court: I don't think that any of these docu-

ments that counsel was using in the cross-examina-

tion have been admitted. I suppose that it is all

right to use them on cross-examination, but the pre-

trial order provides for the admission only of Ex-

hibit No. 1. It is stipulated that Plaintiif 's Exhibits

2 through 13 may be offered in evidence by the

plaintiff and defendant will not object upon the

grounds of identification or authenticity, but ]'e-

serves all other objections.

Mr. Hawkins: That's right.

The Court: Of course, he could oifer it in evi-

dence, I presume.

Mr. Hpwkins: We have no objection to its going
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in evidence. As a matter of fact, we will offer it

ourselves if they don't.

But as I see the course of the testimony, counsel

was trying to get Mr. Palmiero to say how many
cars of potatoes were delivered under those yellow

sheets, and he got him to say that there were 360

sacks of potatoes to a car and then apparently he

was asking him to add up all those sacks of potatoes

on those seven or eight different sheets and divide

it by 360.

The Court : I think the most direct way of show-

ing it [312] would be to offer it. If there is an ob-

jection, we can thresh it out; if there is no objection,

then it is in.

Mr. Korn: I will follow the procedure, your

Honor.

The Court: I have followed a very liberal prac-

tice, which is, I think, followed in the state courts

here. I have tried to make lawyers feel as much at

home as possible by following the little practices to

which they are accustomed. I can see from the

course of this examination—now I didn't want to

say anything while the jury is in—while some

judges make a rule and draw a line across the court-

room here that the attorney may not approach

closer than, I appreciate the fact that you wanted

to call this witness' attention to certain items here,

but in allowing counsel to approach the witness, I

do so on the basis that if should be done only in

exceptional cases to hand the witness something or

to direct his attention to something. But when you 1
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stand throughout the course of a whole long cross-

examination and you have to speak up so that the

others can hear and you speak in that loud tone of

voice with your mouth only about four inches from

the witness' ear and you actually make physical

contact, your arm against him and your shoulder

against him, it creates a situation that isn't very

pleasant for a witness, and I don't think I can con-

tinue to permit that. After this, I think I will have

to ask you just to call his attention to the document

and then stand back and [313] examine him, not get

so close for such a long period of time.

Mr. Korn: I will do it, your Honor.

The Court: Now the Court will recess for ten

minutes.

(Whereupon, a short recess was taken, after

which the following proceedings were had in the

presence of the jury.)

The Court: Proceed.

Mr. Korn: Your Honor, I offer into evidence

Plaintiff's Exhibit 10 for identification.

Mr. Hawkins: We have no objection, your

Honor.

The Court: It will be admitted.

(Whereupon, the document previously re-

ferred to was admitted in evidence as Plaintiff's

Exhibit No. 10.)

Mr. Korn: Your Honor, I offer into evidence

Plaintiff's Exhibit 11 for identification.
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Mr. Hawkins: No objection, your Honor.

The Court : It will be admitted, also.

(Whereupon, the document previously re-

ferred to was admitted in evidence as Plaintiff's

Exhibit No. 11.)

Q. (By Mr. Korn) : Mr. Palmiero, you testi-

fied that you made an oral agreement for the whole

field of the remaining field of your Russets with

Baxter & Davis on August 20, 1952, is that cor-

rect? [314] A. Yes.

Q. And you recall receiving from Baxter &

Davis a check on or about August 21, 1952, with the

notation, ''Advance on Spuds, $5,000.00"?

A. Yes.

Q. And what did that check mean to you?

Mr. Hawkins: Your Honor, this is repetition.

He went into this same thing, he asked that same

question at least half a dozen times before.

Mr. Korn : I didn 't touch that question.

The Court: Isn't it the same one you compared

with the Exhibits 2 and 2-A and asked him what it

meant ?

Mr. Hawkins: Yes, it is, your Honor.

Mr. Korn : No, your Honor ; I asked him for an

advance. That is. Exhibit 10, your Honor, has sev-

eral vouchers to it and I inquired of Mr. Palmiero

with regard to the first voucher dated August 7,

1952.

The Court: Oh.

Mr. Korn: For $5,000.00.
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The Court: You are referring to another

voucher ?

Mr. Korn: I am referring to another voucher,

and then the oral deal that was made for the re-

maining field.

The Court: All right.

Q. (By Mr. Korn) : When you received that

check and voucher of Davis & Baxter dated August

21, 1952, and [315] when the voucher said, ''Ad-

vance on Spuds, $5,000.00," what did that mean

to you?

A. That that was covering pretty much the

amount of potatoes that I had delivered that day.

Q. But it said, "Advance on Spuds."

A. What is the date of the advance?

Q. August 21, 1952.

A. What is the date of the delivery?

Q. You first delivered potatoes to them on Au-

gust—that is, Russets to them—on August 21, 1952.

A. All right, the advance and the delivery is the

same date.

Q. Yes.

A. The delivery is in the morning, the advance

is in the afternoon. That time isn't on there.

Q. I see. But then is it your testimony that you

didn't sell the whole field to them orally on August

20, 1952?

A. Sure, and I was to get my moeny just as

fast as I brought them in.

Q. But you orally agreed to sell them all of the

Russets then on your field on August 20, 1952?
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A. That's right.

Q. Is that correct? A. That's right.

Q. And then you received this advance on Au-

gust 21st? [316]

A. Of course, I always have the right if I don't

get the right price that day, I can always quit.

Q. That is, even though you had an oral agree-

ment, if they didn't give you the right price, you

would quit, is that right? A. Sure.

Q. All right. After you orally agreed to sell

Davis & Baxter, and Davis & Baxter orally agreed

to buy all of your potatoes on your field on August

20, 1952, did you have any more Russets that you

had for sale? A. Not for that time, no.

Q. That is, for delivery in August or delivery

up to the 10th of September?

A. No, I wouldn't have any more, no.

Q. You were all finished up?

A. Just that field.

Q. That is, you had no more Russets?

A. No.

Q. That you owned? A. That's right.

Q. Mr. Palmiero, do you recall when I took your

deposition on September 6, 1952, that I asked you

this question? This is on Page 21, counsel, of the

deposition :

''Q. Did you discuss that voucher "

Referring to this Voucher 32 of ours, you remem-

ber that, [317] don't you?
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''Did you discuss that voucher with anyone else

before August 4, 1952?"

And your answer was, ''No." Then I asked you

again

:

"You never discussed it with anyone else?"

And your answer was, "No." Then I asked you

on Page 22

:

"You didn't consult with any lawyer between

these dates, then, other than Mr. Chaffee, with re-

gard to the contents of that voucher, did you?"

And your answer was, "I don't think so." And
I asked you:

"Are you positive of it now?"

And your answer was, "I wouldn't say. I couldn't

say for sure that I hadn't discussed it with any-

body."

Do you remember that testimony?

A. That's right, that's right.

Q. Then I asked you

:

"That is, with another lawyer aside from Mr.

Chaffee?"

And your answer was, "No, I don't think—

I

didn't have any other. I mean, I don't have any

business to do outside of Mr. Chaffee."

Do you remember that? A. That's right.

Q. And then I asked you: [318]

"You didn't discuss this voucher with any other

lawyer outside of Mr. Chaffee? Is that your testi-

mony?"

And your answer was, "Yes." And I asked you

this question:
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''Is that right now?"

And your answer is, ''Yes."

If those questions were asked of you again, would

you give the same answers 1

A. May I explain ? May I explain something *?

Q. Well, would you say yes or no, and then

The Court: Answer the question first and then

explain.

A. Yes.

Q. (By Mr. Korn) : Your answers would be the

same? A. Yes.

Q. Now, I asked you

A. May I explain now, please?

The Court: Well, your counsel can bring out

explanations. The whole weight doesn't fall on your

shoulders. You have good lawyers and if they want

explanations, they will ask you for them when you

get through. Go ahead. When other counsel is

through. Go ahead.

Q. (By Mr. Korn) : I ask you whether you dis-

cussed or conferred with Mr. Sensney? You know

Mr. Malloy Sensney? A. Yes. [319]

Q. An attorney in Prosser? A. Yes.

Q. I ask you to tell the jury whether you dis-

cussed and conferred with Sensney concerning this

Voucher No. 32 at any time during the month of

July, 1952. Answer that yes or no.

A. Are you asking me that now, or are you in-

ferring that you asked me that then?

Q. I am asking you that question now.

A. You are asking me if I

i
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Mr. Korn: Mr. Reporter, will you kindly read

the question?

(The question was read.)

A. That is the one thing I can't swear to,

whether it was in July or in August or when. That

is why I couldn't answer that question any di:fferent

than I did there in the deposition.

Q. Could it have been in August?

A. It could have been in August.

Q. I see. In your deposition, I asked you:

"You didn't discuss this voucher with any

other lawyer outside of Mr. Chaffee, is that

your testimony?"

And your answer was, "Yes." Do you recall

that?

A. Yes, and you also meant on or before August

4th. [320]

Q. Well, you want to see this deposition? You
want to see if I'm reading it correctly, this ques-

tion? The question is

The Court: Counsel have a copy of it. I think

you can read it and ask him if he recalls.

Q. (By Mr. Kom) : I asked you this question:

"You didn't discuss this voucher with any other

lawyer outside of Mr. Chaffee, is that your testi-

mony?"

And your answer was, "Yes."

Mr. Hawkins: Your Honor, I would like to in-

terpose an objection at this time. Counsel is picking

out a question in one spot. Now, on Page 21, which
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counsel first referred to, he asked the question:

''Now, are you positive you did not discuss that

voucher with anyone else prior to August 4, 1952 '?
'

'

And then he goes on with these other questions. I

think the witness has explained that is what he has

been talking about.

Mr. Korn : Well, your Honor, I not only limited

it to August 4, 1952, but then went on to a complete

broad question.

The Court: Well, go ahead with your examina-

tion.

Q. (By Mr. Korn) : Well, now, tell the jury

whether you ever did discuss this voucher with Mr.

Sensney.

A. I did step in and see Mr. Sensney. [321]

Q. Did you confer with him as an attorney?

A. I have done some business with Mr. Sensney.

Q. No, I asked you with reference to this dis-

cussion on this voucher. Did you confer with Mr.

Sensney as an attorney?

A. Well, yes, I wouldn't know how else that

Q. That is, you sought legal advice from him?

A. No, not exactly, just stepped in to talk to

him.

Q. That is, you didn't consider that you were

getting legal advice from him at that time?

A. I didn't retain him as an attorney.

Mr. Hawkins: Just a moment. I object to that,

your Honor.

The Court: What is that?
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Mr. Hawkins: I object to that last question as

being immaterial and incompetent.

Mr. Korn: Well, your Honor, it goes to the

matter of privilege.

The Court : Well, I will overrule the objection.

Mr. Korn: Will you read the question, please?

(Question and answer read.)

Q. (By Mr. Korn) : That is, you were just

talking to him about this voucher as you would with

anybody on the street that you met, is that your

testimony? A. More or less, yes. [322]

Q. Not as an attorney? A. No.

Q. You didn't pay him anything for this advice,

did you? A. No, no.

Q. You didn't expect that whatever you said

I
to him, he would have to keep in confidence, did

you?

Mr. Hawkins: Just a moment. I object to that.

The Court: Well, I don't think that is a fair

question to ask a lajrman.

Mr. Korn : I will withdraw it, your Honor.

The Court: Sustain the objection.

Q. (By Mr. Korn) : What was your purpose

in discussing this voucher with Mr. Sensney ?

Mr. Hawkins: Your Honor, I think that goes

into the same matter. We object.

The Court: Well, overruled.

A. I don't know. When you go to an attorney

—

when I go to an attorney or go to anybody for ad-

vice, I don't always stop at one man's advice, or
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when I am feeling around about anything, I think

I go to more than one.

Mr. Korn: I didn't hear you, sir.

(The answer was read.)

Q. Well, I asked you what was your purpose in

going to Attorney Sensney with this voucher?

Mr. Hawkins: Well, now—excuse me, go [323]

ahead.

A. I think my answer is in that answer.

Q. (By Mr. Korn) : Well, did you have any

specific purpose in mind when you went to see him ?

A. I don't think so.

Q. Well, then, why did you go to see him? Did

you show him this voucher? A. Yes, I did.

Q. Did you talk to him about the voucher?

A. Yes, we talked a few words.

Q. Did you seek his advice with respect to the

voucher ?

A. No, I don't think that I could say that.

Q. Well, then, why did you show him the

voucher ?

A. Just like I said, that there might have been

some doubt in my mind what I had learned or the

advice that I got from Mr. Chaffee, and maybe

wanted to check with Mr. Sensney or something like

that.

Q. Did you see Mr. Sensney before or after you h|

saw Mr. Chaffee?

A. That I can't swear for sure, either.

Q. You don't know? y
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A. I'm pretty sure it could have been the same

day, but which was first, I wouldn't swear.

Q. You are sure that you didn't see Mr.

Sensney during the last part of July of '52?

A. No. [324]

Q. And did you go to Mr. Chaffee with the same

purpose that you went to Mr. Sensney for, just

feeling around about this voucher ?

A. Well, I went to Mr. Chaifee with the fact

that I thought there would be some dispute there

along about the 5th, and that is why I went to Mr.

Chaffee. And then, of course, he started asking me
questions and I had to tell him the whole thing.

Q. V/ell, when did you go to Mr. Chaffee, on the

4th or the 5th?

A. I would say—I wouldn't swear to the evening

of the 4th, but I think it was the 5th, after

Michaelis had been out.

Q. Didn't you just say you went to Mr. Chaffee

to find out about trouble that might develop about

the voucher before you talked to Mr. Michaelis?

A. That was after I figured there might be,

there was some trouble about it. There was some

misunderstanding about it after Howard Michaelis

had been out.

Q. Oh, then you went to see Mr. Chaffee after

you saw Mr. Howard Michaelis on the morning of

August 5th ? A. During the day sometime.

Q. But after you saw Mr. Michaelis?

A. Yes.

Q. That is your present testimony? [325]
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A. Yes.

Q. Now, then, you first, on that day, then, went

to see Mr. Sensney?

A. I wouldn't say whether I saw him first or

after. And I wouldn't say—that is, I think it is the

same day, but I wouldn't swear to that now. It could

even be the 6th that I saw Sensney.

Q. It could be that you saw Mr. Sensney on the

6th?

A. That's right, and it could have been the 5th.

Q. Do you remember seeing me on your farm

on the morning of August 6th'? A. Yes.

Q. Do you remember whether I asked you if you

had an attorney on that morning? A. Yes.

Q. Do you remember what you told me?

A. I told you that I did have an attorney.

Q. Do you remember the name of the attorney

you mentioned? A. Mr. Chaffee.

Q. Do you remember whether I asked you if you

wanted to go to Mr. Chaffee with me?

A. Yes.

Q. What did you say? A. I said yes.

Q. Did you mention Mr. Sensney 's name on that

occasion? [326] A. No.

Q. Did you ever discuss with—^you know Mr.

H. L. Copeland, do you not? A. Yes.

Q. Did you ever discuss with Mr. Copeland any

matter concerning having contract cars with Spada

Distributing Company?
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A. I think that we discussed contracting pota-

toes, yes. Yes, I know we did discuss it, sure, prob-

ably lots of times.

Q. Did you ever tell Mr, Copeland that you did

have contract cars with Spada Distributing Com-

pany?

A. I don't know as I did.

Q. Well, is it your recollection now that you

did not?

A. That's right, that I did not tell him that.

Q. You did not at any time ever tell Mr. Cope-

land that you had any contract cars with Spada

Distributing Company? A. That's right.

Q. That is your present testimony?

A. Yes.

Q. Did you ever have any discussion or conver-

sation with Mr. Copeland as to whether or not you

were bound by any agreement to deliver contract

cars to Spada Distributing Company in July of

1952?

A. Did I discuss what there now with Mr. [327]

Copeland ?

Mr. Korn: Read the question.

(The question was read.)

A. I don't think so.

Q. You never had any discussion with him, about

in July of 1952, you never had any discussion with

Mr. Copeland about having any agreement to de-

liver contract cars of potatoes to Spada Distribut-

ing Company? For future delivery?
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A. I don't think so.

Q. Well, could you have?

A. I could have talked about contracting, yes,

sure, we talked about contracting.

Q. No, I didn't ask you about contracting; I

asked you whether you ever discussed with Mr.

Copeland that you had contract cars with Spada

Distributing Company for future delivery?

A. I never said that I did have.

Q. Did you ever tell him you didn't have?

A. Maybe not in just so many words, I don't

know as I did.

Q. Did you ever tell him that you never did

make any deal or come to any arrangement with

Spada about delivering potatoes on contract basis

or on contract cars ?

A. I don't know why I'd be telling him that.

Q. I don't either, but I am just wondering. I'm

asking whether you did? [328]

A. I don't think I did.

Q. Are you sure?

A. I said I don't think I did.

Q. Well, now, does that mean that you could

have?

Mr. Hawkins: Let's clear that up a little bit,

your Honor

Q. (By Mr. Kom) : Does that mean that you

could have discussed with Mr. Copeland 1 think

the witness knows the context.

Does that mean that you could have discussed

with Mr. Copeland during July of 1952 that you
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had an agreement or an arrangement with Spada

Distributing Company to deliver contract cars ?

A. No, I don't think I did.

Q. You are sure of that now? A. Yes.

Q. You are sure that you did not?

A. That's right.

Q. Neither in July nor in August of 1952?

A. That's right.

Q. Nor in June of 1952? A. That's right.

Q. Nor in May of 1952? A. That's right.

Q. Never had any such discussion with Mr. Cope-

land about [329] that matter?

A. That's right.

Q. That is your present testimony? You got no

question in your mind about that now ? I have asked

you a question, I haven't heard your answer.

A. What was the question?

(The question was read.)

A. No.

Mr. Korn: That is all, your Honor.

Redirect Examination

By Mr. Hawkins

:

Q. Mr. Palmiero, when you started in to harvest

your White Rose Potatoes, did you prepare the

field for harvesting and, if so, tell the jury how

you did it ?

A. Well, in preparing the field, you shut off the

water ahead of when you are going to dig, because



288 Tony Palmiero, et ux., vs.

(Testimony of Tony Palmiero.)

if you don't shut the water off long enough ahead,

you can't get in there because the field is too wet.

And if you shut the water off and beat off the tops,

which I usually do on the early potatoes, there is a

time in there, a time limit, of w^hen you have got to

dig those potatoes.

Q. Why is that?

A. And of beating the tops. [330]

The Court: Why do you have to dig them right

away?

Q. (By Mr. Hawkins) : Why do you have to dig

them right away?

A. Well, these White Rose Potatoes have a large

vine growth and you beat them off and that is in the

heat of the summer, the heat is down on those

potato rows. The long you leave them lay, the more

green ends is going to show up on account of the

light getting through to the potatoes and causing

green ends, which are culls instead of No. I's or

No. 2's. Also, the fact the water has been off and

the sun is on the ground and the moisture going

out, the potatoes will limber up or lose their crisp-

ness. Another factor is that they have a tendency

after they are ripe and it is time to dig them to

break dow^n. These White Rose Potatoes, when it

is time to dig them, they are pretty touchey, they've

got to be dug.

Q. How does the breakdown show up?

A. A lot of the breakdown shows up inside of

the potatoes in discoloration or breakdown after

they are being shipped and you can't tell when they
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are sorted. Therefore, if the inspector starts cut-

ting those potatoes and it starts showing up, why

he is going to grade you awful bad because he just

can't tell what is bad and what is not bad. [331]

Q. And if there is too high a percentage of

breakdown, what happens to the rest of the potatoes

that are good that you have delivered that day ?

A. You just about get stuck with the potatoes in

the field. I mean, you feed them to the cattle. And
that has happened to me.

Q. Now, with respect to these White Rose or

Long White Potatoes that you grew and delivered

to either Pat Clarke or Davis-Baxter, did any

breakdown show up in those potatoes by the time

of the end of your delivery season?

A. The last day or two—not in the potatoes that

were shipped, that were sold to Pat Clarke, but the

last day that Davis & Baxter sorted, the inspector

was getting into the potatoes and finding trouble in

them, and if I had had to go a few more days, I'm

sure that I would have had a pretty good-sized loss.

Q. Were all of the White Rose Potatoes de-

livered on August 5th—excuse me, were they beat

down on August 5th ?

A. Oh, yes, they was beat down ahead of that.

Q. When were they beat down'?

A. I started on the 1st, I started digging on the

1st of August, and I remember beating vines off

on a Sunday, because I had so much to do and I

worked through the [332] Sunday to get those vines

beat off and ready to be dug.
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Q. You mean you beat them down the Sunday

before ?

A. Before I started digging. Then during that

week I finished up beating the tops off; that is, I

would beat tops mornings or evenings or whenever

I could get to them.

Q. What is the purpose of beating the tops off?

A. Well, the large vine growth is quite a hind-

rance in digging, and by beating the tops off, it is

easier to dig them and the pickers can find the

potatoes. That is, they do a better job of picking

them up. It costs a little bit to beat the tops off,

but it pays in the better job of harvest that you get.

Q. Now, I believe Mr. Slocum testified that on

one or two occasions, he said that you told him

that you wanted to talk to Mr. Michaelis about get-

ting out from under the contract deal. Did you

have any conversation or make any such statement

as that, Mr. Palmiero? A. No.

Q. Did you make any such statement as that at

any time to Mr. Slocum? A. No.

Q. Now, when you sold your potatoes or de-

livered your potatoes to Mr. Spada on August 1st,

you were paid or credited $80.00 a ton, is that [333]

right ? A. Yes.

Q. When you delivered your potatoes to Pat

Clarke on August 5th, how much were you paid per

ton by Mr. Clarke? A. 88.

Q. $88.00 per ton?

A. 88 for I's and 60 for 2's.

Q. Now counsel asked you whether or not you
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told Mr. Slocum on August 4th that you would not

bring any more potatoes in until you talked to Mr.

Michaelis. Now, I wonder if you would tell the jury

what your conversation was with Mr. Slocum per-

taining to that matter?

A. I kept asking or telling Mr. Slocum that I

wanted to see Mr. Michaelis, and that afternoon of

August 4th, which was a Monday, I said, I told him

that as soon as Howard got in, I w^anted to see him.

I definitely wanted to see him. I wanted to get

things straightened out that I could go ahead for the

next morning.

Q. Well, now, had you at that time asked Mr.

Slocum for the pack-out slips? A. Yes.

Q. Had he given them to you? A. No.

Q. Had he indicated to you what he was going

to pay you on that? [334]

A. He said that day that he was paying me Mon-

day, for Monday, $80.00, yes.

Q. And what was the market on that day ?

A. Well, I had already told him that. That is

when I told him that, how he could just pay just

$80.00 for that day when I did know that they had

paid 85 and 86 the Saturday before.

Q. I see.

The Court : That is stipulated that it is 85.

Mr. Hawkins: Yes, it is stipulated that it is 85.

Q. Now, did you see Mr. Michaelis that evening?

A. Yes.

Q. And
Mr. Korn : Your Honor
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Q. (By Mr. Hawkins) : Where were you that

evening f

Mr. Korn: Your Honor, they have gone into this

matter on the direct and this was their case in chief,

as I understand it. Now they are just going over

it again on redirect.

The Court : I think this is intended to be redirect

as to the conversation with Mr. Michaelis.

Mr. Hawkins : That is correct, your Honor.

The Court : This is still August 4th ?

Mr. Hawkins: Yes, still on August 4th.

The Court: All right, I will overrule the objec-

tion. [335]

Q. (By Mr. Hawkins) : Did you see Mr.

Michaelis on the evening of August 4th'?

A. Yes.

Q. And where?

A. Down in front of the Vet's Club.

Q. And what time of the evening was that?

A. I would say about eight o'clock.

Q. Eight o'clock in the evening. What time had

you gotten up that morning to start to work ?

A. About 1:30.

Q. 1:30 a.m.? A. Yes.

Q. And then did you go in the Vet's Club?

A. No, I didn't go inside.

Q. Where was Mr. Michaelis?

A. He was just coming out.

Q. Coming out of the Vet's Club

?

A. Yes.

Q. What conversation did you have with him at

that time ?
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A. Well, I spoke to him. I think I said some-

thing about, "You boys doing a little celebrating,"

or something, and then I asked him if I could see

him for just a few minutes. Well, they got in the

car and he said, "Yes, but we will be back in a few

minutes. I'm busy now," or something. They had

somewhere to go. And I told [336] him I had to see

him and wanted to see him before I brought any

more spuds in for the next morning; that is, I

wanted to see him before I bring any more potatoes

in or dig in the morning.

Q. And what did he say to that?

A. Well, he says, "Just wait here a few minutes.

We'll be back in a little bit." I don't know whether

he meant just a few minutes or 30 minutes or what.

Q. Did you wait there in front of the Vet's

Club?

A. I waited there until 10:30. In fact, I was

tired enough and went to sleep in the car. When
10:30 came, why, I figured I had waited long

enough.

Q. By the way, was there anybody in the car

with you? A. Yes.

Q. Who was there? A. My hired man.

Q. And then where did you go?

A. We went out toward home. We pulled in past

the Barn and his car was still there.

Q. What is the Barn?

A. The Barn is—oh, you can eat there, drink a

little.

Q. I see. You are not talking about the barn on

your ranch? A. No, no.
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Q. Now, did you see his car there in front of

the Barn? [337] A. Yes.

Q. Where did you go? A. Went home.

Q. Then you didn't see Mr. Michaelis again

until eight o'clock the next morning?

A. Yes, about eight o'clock.

Q. What time did you start digging that morn-

ing?

A. I started digging just right after two o'clock,

between two and three o'clock.

Q. Did you hold up any deliveries?

A. I held up all the truck loads until I had them

all loaded.

Q. For what reason?

A. I still thought maybe somebody would

show up.

Mr. Korn: Your Honor, I object to that on the

ground that such a reason wasn't communicated to

us at the time and the witness can give any reason

he wants that he had at the time.

Mr. Hawkins : Well, this is fairly harmless.

The Court: I think I will overrule the objection.

He asked why he held up deliveries.

Mr. Hawkins: Yes.

A. Well, I hadn't talked to Howard that night

and I thought maybe he might show up pretty early

the next morning, so I held the trucks there until

they were all [338] loaded, that is, as long as I

could hold them. I still had potatoes in the field,

more stacked up than what the trucks could hold,

and I had to get some trucks in and get them un-
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loaded and get them back out and get the potatoes

out of the field.

Q. Did you have a crew hired for that day?

A. Yes.

Q. When did you make arrangements for this

crew?

A. Well, when you start digging your field, you

usually say you are going on through. Of course,

if you know enough time ahead, you are not going

to dig, you can tell them to not come the next day.

Q. How many did you have in your crew ?

A. I would say—I would say 30, besides the

trucks. 25 to 30, besides the trucks.

Q. What would have been the effect on the pota-

toes if you hadn't gotten them out of the field after

they are once picked?

A. Well, you just—when the sun comes out and

you get a sunburn, windburn, you can't just let

these White Rose Potatoes sit there after it warms

up. I mean, just our policy, what we have to do is

we dig those potatoes and load them on the trucks

and shove them into town.

Q. And does that affect the grade if they get

windburned or sunburned ? [339]

A. Well, yes, it will just make culls out of all

of the sun or the wind wdll burn.

Q. Now, counsel has asked concerning when you

contacted Mr. Chaffee. First, before I go into that,

did you contact Mr. Pat Clarke? When did you

contact Mr. Pat Clarke and how^?

A. I sent Ralph in.
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Q. Who is Ralph?

A. The hired man. I was busy there in the field,

because I always do my own digging, pretty well

always do my own digging, and take care of the

crews. I sent Ralph in to get Pat Clarke, I would

say, about six o'clock or maybe a little sooner.

Q. And then did you have any conversation with

Mr. Pat Clarke?

A. Well, I had Ralph bring him out, if he could

find him, had him bring him out, and that I had

some potatoes out there I had to go somewhere with,

and I wanted to sell him some potatoes.

Q. Now, you have already testified that Mr.

Michaelis came out about eight o'clock. When was

it with respect to Mr. Michaelis' call to you or visit

to you that morning on August 5th that you saw

Mr. Chafeee?

A. Well, I couldn't have seen him before in the

afternoon.

Q. You think it was in the afternoon? [340]

A. Because Howard came out about eight

o'clock and by the time I got to town, it was just

about noon, to the warehouse. No, I went to Pat

Clarke's warehouse first, right after the digging.

That is why I didn't get back down to Copeland's

Warehouse at Prosser. See, Pat Clarke's warehouse

is in Grandview and, naturally, the potatoes went

in there. I went in there to see how the potatoes was

running first and then I went down to the Copeland

Warehouse just before noon.

u
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Q. Now you went in that afternoon to see Mr.

Chaffee. Was Mr. Korn there at that time ?

A. Not the 5th.

Q. He came on the 6th? A. Yes.

Q. And the first thing he did was to come out to

your ranch?

A. Yes, he was out pretty early in the morning.

Q. And then you made an arrangement to meet

him at Mr. Chaffee's office that day?

A. I think I went with him.

Q. Oh, you went right with Mr. Korn?

A. Yes.

Q. And then at Mr. Chaffee's office, did Mr.

Korn make any threats ?

Mr. Korn: Your Honor, what I did and said, I

think, are [341] admissible, but

Mr. Hawkins : All right.

Mr. Korn : Whether I made threats

The Court: I will sustain an objection to the

question in that form.

Q. (By Mr. Hawkins) : What did Mr. Korn

say he was going to do?

A. Well, we talked the situation over a little bit.

Then he brought up this voucher thing and he de-

manded then that I deliver on that and said that if

I didn't, he could sue me for ten thousand or eleven

thousand. It was along in like that.

Q. I see. He was insisting that you deliver on

that, rather than the marketing agreement, is that

right?

A. I offered to deliver, to go ahead and deliver
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on the prevailing market price, or we asked him if

we could, and he wouldn't answer to that. It seemed

to me that he demanded that we deliver on those

five cars of Whites and ten cars of Russets.

Q. When did he want delivery of those?

A. He wanted immediate delivery.

Q. Immediate delivery. Did you go back to the

Copeland Warehouse with Mr. Korn and Mr. Slo-

cum or Mr. Michaelis, whoever it was"?

A. No, they took me home and then I went down

to the [342] warehouse.

Q. Did you then make a demand for the pack-

out slips and your money ?

Mr. Korn : Your Honor, that has been asked and

answered on direct.

Mr. Hawkins: I don't know whether it has or

not. I don't believe it has, your Honor.

The Court: Well, it seems to me it is repetition,

but go ahead and answer that.

Mr. Korn: It has been asked and answered and

gone over on direct.

The Court : What date are we on now ?

Mr. Korn: On the 5th.

The Witness : The 6th.

Mr. Korn: The 6th, when he came back to the

warehouse.

Mr. Hawkins: This is on the 6th. I think he

testified on direct examination that he made demand

on the afternoon of the 4th and on the 5th.

The Court: Well, all right, I will overrule the

objection.
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Q. (By Mr. Hawkins) : Now, on the 6th, we are

talking about, after you had had your conference

with Mr. Chaffee and Mr. Korn in Mr. Chaffee's

office, you later met Mr. Korn and Mr. Slocum at

the Copeland Warehouse at Prosser? [343]

A. Yes, after we came back, then I went down

to the warehouse and that is when I asked Mr.

Slocum for the pack-outs, and he turned around and

I think he said

Mr. Korn: This is objectionable, your Honor.

The Court: Beg pardon?

Mr. Korn: I say the witness' testimony as to

Avhat he thought Mr. Slocum was going to do is ob-

jectionable.

The Court: Yes. The question is what was said

there, what you said and what the other people

said.

A. I asked for it, he turned around, went into

the office, "sure, I got it." He was going in there

to get them.

Mr. Korn: Well, your Honor, I move to strike

that testimony.

Mr. Hawkins: He just said what was said and

done.

The Court: I think that should be stricken and

the jury instructed to disregard it. Leave out your

conclusions, Mr. Palmiero. You have been testifying

long enough now, you ought to know how it is done.

Just say what was said by each of you.

A. Sorry. I asked for the pack-out sheet and

Mr. Korn deliberately refused it.
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Q. (By Mr. Hawkins) : Did you ask for money

that day? A. Yes.

Q. And did you get that? A. No. [344]

Q. Who refused to pay you the money ?

A. Mr. Korn refused to let me have anything.

Mr. Hawkins: That is all.

Recross-Examination

By Mr. Korn

:

Q. Mr. Palmiero, when you asked Mr. Slocum

for the pack-out sheet on August 6, 1952, about

when was that? A. What time of the day?

Q. Yes.

A. I would say it was just before noon.

Q. Just before noon? A. Yes.

Q. Of August 6th? A. Yes.

Q. 1952?

A. As near as I can remember, yes.

Q. Tell the jury where you had lunch on noon

of August 6, 1952. A. That I don't remember.

Q. Didn't you have it at Sunnyside? Didn't Mr.

Michaelis and I leave you and Mr. Chaffee at Mr.

Chaffee 's office at around noon of the day of August

6,1952? A. That is right.

Q. Yes. You had lunch at Sunnyside that [345]

noon? A. That's right.

Q. Therefore, you couldn't have made such a

demand, you couldn't have had such a conversation

with me on August 6, 1952, at noon, is that right,

at the Copeland Warehouse?

A. That's right. I said that I thought it was
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just before noon, but I am mistaken as to the time

of the day, yes.

Q. Isn't it a fact that our conversation over at

Mr. Chaffee's office at which you were present, Mr.

Michaelis was present, I was present, terminated

about three o'clock of that afternoon'?

A. I don't think it was that late.

Q. About when was it?

A. I can't swear to the exact time.

Q. Isn't it a fact that I offered to drive you

back to your farm after the conclusion of that con-

versation^ A. You did.

Q. Isn't it a fact that you came to the Copeland

Warehouse on August 6th some time after three

o'clock of which date'?

A. It could have been after three o'clock.

Q. Well, could it have been before three.

A. It could have been before three.

Q. It could have been at two? [346]

A. Yes.

Q. Could have been at one *?

A. Yes—well, it couldn't quite be at one, be-

cause, as you say, we were still at Sunnyside.

Q. Don't say what I said you were there.

Q. Now you mentioned we had lunch at Sunny-

side. I do remember we had lunch at Sunnyside.

Q. You and I didn't have lunch together?

A. No.

Q. But you did lunch there % A. Yes.

Q. Now, Mr. Palmiero, isn't it a fact that when

you came to the Copeland Warehouse and asked in
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the afternoon of August 6, 1952, and asked Mr.

Slocum for a slip in my presence, that I turned to

you and told you that you would have to confer

with your attorney from that point on; that we

could not deal with you any longer; that is, that

you would have to deal with Mr. Chaffee; isn't that

a fact?

A. I don't remember you saying that.

Q. Isn't it a fact that I told you that we would

have to deal through your attorney, Mr. Chaffee,

because you were then represented by an attorney?

You don't remember that?

A. No, I don't remember you saying that then.

When I asked [347] Mr. Slocum for the pack-out

sheets, you said, ''No," deliberately, right like that.

Q. That is what I said? A. Yes.

Q. Did I say anything else?

A. I think I asked you why I couldn't have at

least the pack-out sheet.

Q. And what do you say that I said?

A. Something to the effect that you didn't have

to deliver that any more than I did the potatoes or

something to that effect.

Q. That is what you say I told you?

A. Yes.

Q. And you have no recollection of my telling

you that we would have to deal through your at-

torney, Mr. Chaffee?

A. You said something about that, but it was

quite sometime later, because we couldn't get to-

gether. That was, I think, days later.
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Q. Days later? A. Yes.

Q. What days later was that?

A, Well, I'm not sure, but I think you did say

that sometime later that I was discussing with you,

maybe on the next trip that you made up there to

Prosser, that I was in the office and you came in

and I started to talk [348] to you about the matter

and you said about that I had an attorney and that

I better do my business through the attorney; that

it was ethics. You even stated that it was the at-

torneys' ethics that you couldn't discuss the matter

yourself.

Q. Didn't I tell

A. That was the time you told me that.

Q. Didn't I tell you on that occasion, too, that

I couldn't have any dealings with you because you

were represented by Mr. Chaffee and that I would

have to have all my dealings with Mr. Chaffee?

A. You did not tell me on August 6th, but you

did tell me on this other date.

Q. I see. What is the practice in the community

after a grower delivers potatoes to a shed with re-

spect to the time of payment?

A. I suppose he can have it—well, I won't say

I suppose; he can have it.

Q. Well, do you know what the practice is? Are

you paid at the time of delivery?

A. If you need some money, yes.

Q. Well, as an advance, is that correct?

A. Yes.

Q. But are you completely paid at that time?
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A. No. [349]

Q. Why not?

A. Because you don't just exactly know what

the amount is always.

Q. Is it customary in this community that the

payment to the grower takes place a matter of a

day or two or even three days after the delivery of

the potatoes'?

A. That's right, but you are entitled to know

each day what you are getting for them. In fact,

you can ask for a pack-out on every truckload you

haul in.

Q. Every truckload you hauH
A. Absolutely.

Q. Even before the potatoes are sorted, you can

ask for a pack-out, is that right?

A. No, sir, after they are sorted.

Q. Well, then, if the potatoes are not sorted

A. I say, after the truckload is sorted, you can

ask for a pack-out for each truckload that is sorted.

Q. Did you ever do that ?

A. I never have.

Q. With Spada? A. I never have, no.

Q. When you used to sell potatoes to Mr. Cope-

land, when did he pay you after you delivered the

potatoes ?

A. If I needed any money, he gave it to me as

I needed it, and I always knew every day just how

the pack-out came [350] out, and at the end of it,

why at the end of the sorting, why then I got paid

off. Sometimes maybe I didn't even get paid off
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for two, three weeks, that didn't make any differ-

ence, but I knew what I was going to get.

Q. That is, the time that you were to be paid

off insofar as—the time that the grower is to be

paid off insofar as the custom and practice in the

community, varies from a day to two days to three

days to four days, even up to two weeks, is that

correct? A. That's right, that's right.

The Court: I had hoped that we might finish

with this witness, but he will have to carry over 'til

the afternoon, I see.

Court will recess until 1:30.

(Whereupon, the trial in the above-entitled

cause was recessed until 1 :30 o 'clock p.m., this

date.) [351]

February 25, 1953

(The trial in the instant cause was resumed

pursuant to the noon recess, all parties being

present as before, and the following proceedings

were had.)

The Court: All right, proceed. Mr. Palmiero,

take the stand.

Mr. Korn: We have no further questions, your

Honor.
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TONY PALMIERO
a defendant herein, having previously been sworn,

resumed the stand and testified further as follows:

Redirect Examination

By Mr. Hawkins

:

Q. Mr. Palmiero, counsel has asked you about

the custom concerning payment. Now, if a grower

asks for payment on the day of delivery under a

contract such as is involved here, what is the custom

with respect to paying?

Mr. Korn: Your Honor, object to that on the

ground that the witness hasn't been qualified as to

whether or not he knows the custom.

The Court : Well, he appeared to be qualified on

cross ; he can answer on redirect.

A. He can have it as of that date. Don't make

any difference whether there is a contract on that

or how it [352] is. If he delivers potatoes and he

asks for money for that day, he can have it.

Q. (By Mr. Hawkins) : Has that been the cus-

tom for many years in the potato industry?

A. Yes, oh, yes.

Q. If the grower asks for it on the day of de-

livery, then he gets it on that day?

A. Certainly.

Mr. Hawkins : That is all.

The Court: Any other questions?

Recross-Examination

By Mr. Korn

:

Q. Was that the practice that you followed with

the Copeland? A. Not always.
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Q. Sometimes you were paid two or three days

later?

A. That's right. But I always knew what I was

getting.

Q. State whether or not it is the custom and

trade practice in this community with respect to

the payment of potatoes that where a grower con-

tracts an entire field to be delivered, that the grower

is to be paid l)y the buyer after the grower has de-

livered all of the potatoes to the buyer?

A. No, he can still get money as he wants it, as

he delivers [353] potatoes.

Q. Well, I ask you whether or not it is the prac-

tice where a buyer contracts from a grower an en-

tire field, that the final payment for all potatoes

delivered is to be made after the grower completely

delivers the field, the potatoes from the field, to the

buyer ?

A. He don't have to pay until afterwards if it

is bought on a lump sum. It may be the custom

then.

Q. That is, I am talking about a case where the

grower is selling to the buyer on prevailing market

price, and where the grower has agreed with the

buyer to sell to the buyer and the buyer has agreed

with the grower to buy from the grower, the

grower's whole field, and then let us assume that the

grower delivers potatoes to the buyer over a period,

say, of a week; what is the trade custom and prac-

tice in this community with respect to the final pay-

ment and accounting?
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Mr. Hawkins : Your Honor, I object to that ques-

tion because it does not include all the elements that

exist at the present time. I think the testimony is

pretty clear that Mr. Palmiero asked for his money

on Monday afternoon for the Monday deliveries,

and unless that phase of the matter is included in

the question, I don't think it is material.

The Court: I will overrule the objection, he may
answer. [354]

A. The custom is that you can have money any

time you want it after there is enough potatoes

delivered to cover what you are asking for.

Q. (By Mr. Korn) : That is, it is not the cus-

tom to pay—it is not the custom for the buyer to

pay the grower who is delivering the potatoes to a

packing house and selling them on the prevailing

market price and where the grower is delivering

the whole field, you say it is not the custom for the

buyer to make the final accounting and pay the

final moneys to the grower until the grower has

delivered the whole field?

A. The final accounting, yes.

Q. But is it your testimony that the buyer must

pay—that the custom is that the buyer must pay

the grower day by day for all potatoes delivered

each day by the grower?

A. If the grower needs the money or wants the

money, asks for the money.

Q. That the buyer has to pay all of the moneys

for those potatoes delivered that day?
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A. Yes, if the farmer asks for it, he can have it.

I mean, that is the custom, that he can have it.

Q. Is it the custom and trade practice that the

buyer usually gives the grower the packout slip the

day following the delivery of the potatoes to the

buyer? [355] A. Not necessarily.

Q. A¥ell, state whether that is or is not the cus-

tom and practice in this community?

A. I have always gotten mine in most cases the

same day, in the afternoon.

Q. I am not asking 3 ou about you, what you

have gotten; I ask what is the trade custom and

practice in the community with respect to that

matter ?

A. Well, I only know what I have been doing

and I can't say just exactly what everybody else

does.

Q. You don't know what the trade practice and

custom is, then, on that matter?

A. Any more than the way I have told it.

Q. That is, you only know it insofar as you are

concerned; you don't know what the other growers

and the buyers do on that matter?

A. Not in all cases, no.

Q. I am not asking you about all cases, I mean,

say, in several cases?

A. Well, I think the majority of cases is the way

I state them; that if you want the money after you

have delivered potatoes, you can have it.

Q. That is, if you deliver potatoes on Monday

and if you want to be paid fully on Monday for
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those potatoes A. Absolutely. [356]

Q. you are to be paid on Monday?
A. That's right.

Q. The buyer must pay you on Monday?
A. That's right.

Q. Even though the grower has contracted to

sell to the buyer the whole field?

A. It depends on the stipulations of the con-

tract, also, then.

Q. Well, assume there are no stipulations?

A. That is different.

Q. Assume there is no provision in the contract

with regard to payment, then under those circum-

stances where the grower has sold the buyer the

whole field

A. Well, if there is anything special any differ-

ent, it would be stated.

Q. Pardon ?

A. If there was anything special any different

in the way that it is to be paid for, it is stated.

Q. That is, if there is nothing in the agreement

as to the time the grower is to be paid after deliv-

ery of potatoes to the buyers, there is nothing in

the agreement, but if the agreement provides that

the grower is to sell and the buyer is to buy the

grower's entire field, then you don't know, do you,

of any custom as to the time that the buyer is to

deliver to the grower the [357] packout slips after

the delivery of the potatoes, whether it is a day or

that same day or a day later or two days later ?
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A. I don't know whether there would be a custom

on

Q. You don't know what the custom was?

Mr. Hawkins : AVhat was your answer "?

A. I wouldn't know whether there was any dif-

ferent customs than what I have stated.

Mr. Korn : That is all.

Mr. Hawkins : That is all.

The Court : That is all, then, Mr. Palmiero.

(Witness excused.)

* * *

(Defendants rest.)

Mr. Korn: Mr. Michaelis, please.

HOWARD MICHAELIS
a witness called on behalf of the plaintiff in rebut-

tal having previously been sworn, was examined

and testified as follows:

Direct Examination

By Mr. Korn:

Q. Mr. Michaelis, when you had your conversa-

tion with Mr. Palmiero at his farm on one occasion,

were you sitting in your car during that conversa-

tion?

A. I was on one of the visits to the farm, yes.

Q. And where was Mr. Palmiero?

I
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A. He was standing beside the car.

Q. And do you recognize the gentleman, Mr.

Lundberg, that testified, the brother-in-law of Mr.

Palmiero? A. I'm sorry, but I cannot.

Q. Did you ever see him on Mr. Palmiero 's

farm? [394]

A. I may have seen him there, but, as I say, I

could not recognize him because I don't know the

gentleman.

Q. On the occasion of this conversation that you

had with Mr. Palmiero in May, 1952, was Mr. Lund-

berg a distance of eight to ten feet from your car?

Or was he any distance from your car that you

could say?

A. Well, he was removed some distance from

the car. Two men were, as a matter of fact, but I

wouldn't say it was Mr. Lundberg, but there were

two men working around that pipe line.

Q. You were talking to Mr. Palmiero, is that

right? A. That's right, I was.

Q. You were in the car?

A. I was in the car in the company of Mr.

Curry.

Q. And where was Mr. Palmiero 's head with

reference to you?

A. Well, he would have been—his head would

have been slightly inclined to talk through the win-

dow% into the window or at the window level.

Q. Was he leaning on the car or not?

A. Oh, I don't remember whether he was or not.
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Q. Did you have your head out of the car talk-

ing to him? A. No, I did not.

Q. Now on this second occasion when you saw

Mr. Palmiero on his farm on August 5, 1952, do

you know whether [395] Mr. Lundberg was nearby ?

A. No, I don't know. There were a number of

people, pickers and field workers, quite a few of

them working around the field.

Q. Let me go back to that prior meeting, sir.

While you and Mr. Palmiero were talking in this

May meeting, did you observe what these two gen-

tlemen were doing who were distant from the car?

A. I don't believe I paid any particular atten-

tion.

Q. Then on this second occasion on August 5,

1952, do you recall seeing Mr. Lundberg some six

to seven to eight to nine feet from the spot where

you and Mr. Palmiero were talking?

A. No, I don't.

Q. Was there anybody within that distance from

where you and Mr. Palmiero were talking?

A. Not that I could see.

Q. Were there people at any distance that you

could see from where you and Mr. Palmiero were

talking ?

A. Yes. Well, yes, there were quite a few people

on the field in plain sight, within normal vision.

Q. Where were you standing with Mr. Palmiero

on this occasion of August 5th?
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A. It would have been in the corner of one oi

his potato fields, across from his home. [396]

Q. What is the closest distance that any third

party was from where you and Mr. Palmiero were

standing ?

A. There were pickers in the field moving

around. I suppose they would have come within a

radius of ten to twelve feet. But they were moving

and working.

Q. Was there any machinery going while you

were talking to Mr. Palmiero, any motors going or

anything like that?

A. Yes, there was one tractor motor running

and, I believe, one truck on the field that was mov-

ing at the time. That is, a field truck.

Q. Within what distance was the truck from

where you and Mr. Palmiero were standing and

talking ?

A. Oh, the truck would have been perhaps 100,

150 feet. The tractor probably would have been

within 20 feet.

Q. What was the tractor doing?

A. It was standing idling, the motor was idling.

It was attached to a potato-digger.

Q. Did you ever tell Mr. Palmiero on the occa-

sion of this August 5th conversation with him that

you would waive any rights that you had to the

contract cars?

A. Did I ever tell him that I would waive any

right ?

Q. Yes? A. No.
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Q. You were present on the occasion of a meet-

ing between Mr. Palmiero and Ms attorney, Mr.

Chaffee, and you and [397] myself at Mr. Chaffee's

office at Sunnyside, were you not ? A. Yes.

Q. And that was August 6, 1952?

A. Yes, that's right.

Q. Do you recall whether or not I told Mr. Pal-

miero that the Spada Distributing Company de-

manded that he immediately deliver all of the pota-

toes under the May 28th agreement?

A. You did demand delivery of potatoes, but you

didn't specify any time.

Q. Well, state to your best recollection what I

stated to Mr. Palmiero and his attorney.

A. You demanded that Mr. Palmiero—that he

deliver the potatoes to us according to our market-

ing agreement and contract, and that we would

stand on the marketing agreement and contract.

Q. Did Mr. Palmiero admit that he had a con-

tract, an agreement with the Spada Distributing

Company to sell them potatoes at contract prices on

the occasion of that meeting?

A. No, he didn't.

Mr. Korn: You may cross-examine. [398]

Cross-Examination

By Mr. Hawkins:

Q. Mr. Michaelis, how high is a Cadillac hard

top convertible? How tall is it?

A. I think there is a little confusion here in th(i
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cars that we are speaking of, but I imagine it would

be five, five and a half feet tall, or six feet.

Q. How tall is Mr. Palmiero?

A. I don't think I am a very good guesser.

Mr. Hawkins: All right, that is all.

Redirect Examination

By Mr. Korn:

Q. Just a moment. Mr. Michaelis, what kind of

car were you driving when you went out to Mr.

Palmiero 's farm on the morning of August 6th?

A. I was driving a 1949 2-door sedan.

Q. What kind of car was it? What make of

car was it? A. It was a Cadillac.

Mr. Korn. That is all.

Recross-Examination

By Mr. Hawkins:

Q. Same height? A. I imagine. [399]

Mr. Hawkins: That is all.

Mr. Korn: We will stipulate that Mr. Michaelis

has a Cadillac automobile.

The Court: Is that all then from this witness?

Mr. Korn: That is all.

The Court: All right.

(Witness excused.)

Mr. Korn: Mr. Slocum.
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BYRON B. SLOCUM
a witness for the plaintiff, having previously been

sworn, resumed the stand in rebuttal and testified

further as follows:

Direct Examination

By Mr. Korn:

Q. Were you present on the occasion of Mr. Pal-

miero's coming to the Copeland Warehouse on or

about—in the afternoon of August 6, 1952?

A. I was.

Q. Do you remember whether he asked for a

packout slip on that occasion ? A. Yes, he did.

Q. And do you remember what was told to him

and by whom?
A, You advised Mr. Palmiero to take the matter

up with his attorney; that we were doing business

with Mr. Palmiero through his attorney. [400]

Q. Did Mr. Palmiero on that occasion ask to be

paid any money? A. He did not.

Q. On Monday, August 4, 1952, did Mr. Pal-

miero demand of you a packout slip?

A. I don't believe that he did on August 4th

because—period.

Q. What about on August 5, 1952?

A. Yes, he came into the office sometime, I be-

lieve, in the morning shortly after lunch on the 5th

of August.

Q. And what did he say?

A. And he asked for this packout ticket for

August 4th.

Q. About what time in the day was that ?
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A. Well, I think it would have been shortly after

lunch.

Q. And what did you say?

A. I told him that I didn't have them ready yet.

Q. What is your practice with regard to the

time that you deliver packout slips to growers

where your company buys their potato field, their

whole field*?

A. In the rendering of packout slips to the

growers'? Q. Yes?

A. Whenever possible, we try to prepare the

packout tickets the next day from, the grading of

the potatoes, because sometimes we are through

sorting at six o'clock at night, sometimes it is ten

o'clock at night when [401] the sorting is completed

for that day's run. And, as a result, early the next

morning while you are still a little fresh, you try to

make those packout tickets out and have them ready

for the grower in the forenoon, if possible.

Q. Did Mr. Palmiero demand any money from

you on August 5, 1952 ? A. No.

Q. Did Mr. Palmiero demand of you any money

on August 6, 1952 f A. No.

Q. Had you dealt with Mr. Palmiero in the

past ? A. Yes.

Q. How many years?

A. I think since about 1946.

Q. In what capacity?

A. Well, I was working with Mr. Copeland at

that time and Tony sold his potatoes through Mr.
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Copeland, I think practically all of them. I can't

remember of him taking any anywhere else.

Q. At what type of price, contract price or pre-

vailing market price or what basis, do you re-

member *?

A. Well, Tony had a number of deals, as I re-

member, some were financed and any number of

ways of handling it. But, as I recall, all of Tony's

were always bought on [402] a market price basis

up until 1952.

Q. Did you have am^ dispute with him with re-

gard to what the prevailing market price was to be,

what he was to be paid for them, up to '52 ?

A. No.

Mr. Korn: That is all, you may cross-examine.

Cross-Examination

By Mr. Hawkins:

Q. Mr. Slocum, what do you have to do to get

the packout slip ready?

A. The packout tickets to the growers?

Q. Yes?

A. Well, when they run in the warehouse, they

are sorted, and sometimes there will be six or seven

growers coming into one warehouse in one day, and

the run, the growers, more or less as the trucks

come, maybe Smith, then Jones, then Brown, and so

on. And the warehouse foreman, which in 1952

through the Copeland Warehouse is Mr. Stockton,

when they run a load of potatoes, he writes it down
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on a little ticket and then when he comes into the

office or at noon or whenever it is convenient, why

—

or the next morning before we get started with the

next day's business, he brings those in and we go

through them and sort them out and see [403] that

everything is all right, and then you rig them up,

each different grower, and start making out the

packout ticket. It is rather a lengthy process.

Q. On the 4th, how many growers were coming

in? A. On August 4th?

Q. August 4, 1952? A. I don't remember.

Q. Mr. Palmiero was the only one delivering on

August 4th, wasn't he?

A. He could have been, I just don't remember.

Q. And if that were true, you would be through

with sorting and grading them by two in the after-

noon if he finished delivery by ten or eleven in the

morning ?

A. We could have been grading, yes, at two

o'clock.

Q. And so that the foreman, of course, just the

minute the sorting is completed has all of the data

from which you can prepare your packout slips,

isn't that right?

A. Yes, he has it available.

Q. And, actually, it doesn't take a half an hour

to assemble those and write them out on your pack-

out slip, does it?

A. Perhaps not if you could get right at it at

that time, but there is other things that have to be

done, too.
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Q. On August 5th, you didn't receive any pota-

toes at all, did you, 1952 ? [404]

A. I cannot remember.

Q. Well, isn't that right, that you received no

potatoes at all on August 5th 1

A. I haven't any way of knowing unless I could

check the records.

Q. Is it possible?

A. Anything is possible.

Mr. Korn: Your Honor

A. We received potatoes twelve months of the

year, and I can't say as to dates unless I have the

records.

Q. (By Mr. Hawkins) : I see. On the 6th of

August, when Mr. Korn was there—was Mr. Korn

there on the 5th of August, do you remember, or

was he there on the 6th?

A. No. he didn't come until the 6th.

Q. When Mr. Palmiero was in your office that

afternoon and demanded the packout slips, did Mr.

Korn suggest that he would send them to Mr,

Chaffee?

A. It wasn't in the office, it was in the ware-

house.

Q. Did he say he would send them to Mr.

Chaffee?

A. No, he said that—not that I remember that

way, no.

Q. You had the packout slips ready at that time,

didn't you? A. I believe that they were.

Q. And I presume you would have given them
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(Testimony of Byron B. Slocum.)

to Mr. Palmiero if Mr. Korn had told you—except

that he told you not [405] to do itl

A. I don't know, under the circumstances, what

I might have done had Mr. Korn not been there.

Q. That is purely speculative?

A. Yes, sir.

Mr. Hawkins: That is all.

The Court: Any other questions?

Mr. Korn: That is all. [406]

INSTRUCTIONS TO THE JURY

The Court :
* * * Now the first question that you

are to answer,

Question No. 1:

"Did the plaintiff and the defendants, on or about

May 28, 1952, enter into an oral agreement evi-

denced [456] by the check, Plaintiff's Exhibit 2,

and the voucher, Plaintiff's Exhibit 2-A, for the sale

of the five cars of Long White potatoes and the ten

cars of Russet potatoes mentioned in the voucher?

Now in answering this question and all the others,

you are to consider them in the light of all the evi-

dence in the case and find the facts. If there is a

conflict, as you must do under the rules which I

will give you a little later on, you would have to

decide which witness to believe, what facts you are

going to find, and then, in consideration of all the

evidence, answer the question.
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Now I don't think that you will have any trouble

with this, but perhaps I should mention it. You
notice I say ''defendants" here and I think prac-

tically all of these transactions have been by Tony

Palmiero, although the defendants are Tony Pal-

miero and Ruby Palmiero, his wife, husband and

wife. In the State of Washington, a husband and

wife constitute what we call a marital community,

sort of a marriage partnership, but the husband is the

manager of the community, and in transactions such

as these involved here in the sale of these potatoes,

the husband is authorized to act for the community,

so that what he does is binding on the community

and, therefore, you need not consider this matter of

Ruby Palmiero not directly participating here be-

cause what Palmiero did would be binding upon the

community, upon her. In other [457] words, gentle-

men, the husband is considered to be the boss theo-

retically and by legal fiction.

Now the directions under Question No. 1: ''If

your answer to Question No. 1 is 'Yes,' do not

answer Question No. 2, but if your answer is 'No,'

then answer Question No. 2."

Question No. 2:

"Taking into consideration all of the surround-

ing facts and circumstances as shown by the evi-

dence, did the cashing of the check, Plaintiif 's Ex-

hibit 2, by the defendant Tony Palmiero, and his

retention of the voucher, Plaintiff's Exhibit 2-A,
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and any other conduct on his part with reference

to the transaction, reasonably lead the plaintiff

Spada Distributing Company to believe that said

defendant had accepted and considered himself

bound by an agreement to sell and deliver to plain-

tiff the five cars of Long White potatoes and ten

cars of Russet potatoes mentioned in the voucher at

the prices and on the terms therein indicated, and

did defendant Tony Palmiero know or have good

reason to believe that the check and voucher were

offered as an agreement for the purchase and sale

of said potatoes, and did the plaintiff reasonably

rely on such belief and act thereon to its substan-

tial detriment?" [458]

Now I have made that question as simple as pos-

sible. It is a three-pronged affair, there are three

phases of it, and you will note that the three are

given in conjunction, that is, in order to answer

this question, you must find "Yes" on each of the

phases of it; that each one of those things should

be answered in the affirmative as to each of the

three phases.

Now there is a space for answer under each of

these, of course.

''Regardless of what your answers to Ques-

tions No. 1 and 2 may be, answer the following

Question No. 3:

"Question No. 3:

"Did plaintiff's representative, Byron B.

Slocum, on or about July 31, 1952, tell the de-
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fendant Tony Palmiero in substance or effect

that on August 4, 1952, Palmiero would have

to start making deliveries of potatoes to plain-

tiff on the May contract for the sale of five

cars of Long White potatoes and ten cars of

Russet potatoes?"

Now those are the questions which constitute the

special verdict that you are to answer, and when
you have ten of you agreed upon the answers to

the questions, your foreman will sign it and you

will notify the bailiff that you are ready to return

your verdict.

Now in arriving at your verdict, that is to say,

in [459] answering the three questions of the special

verdict, it is your duty to follow the law as given

to you by the Court in these instructions and to

consider all the evidence offered by the respective

parties on both sides.

As to each of the three questions presented to

you in the special verdict, the plaintiff has the bur-

den of proving the affirmative by a fair preponder-

ance of the evidence. Now we call the moving party

in a lawsuit the plaintiff. I suppose you have no

doubt by this time that Spada Distributing Com-

pany is the plaintiff and that Tony Palmiero and

his wife are the defendants. If you have any doubt

I

about that, look at the special verdict and it is given

i up there, the caption of the case at the top.

The expression "fair preponderance of the evi-

dence" means the greater convincing force or

weight of the evidence. It means that which appears

to be the more reasonable and the more probable
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happening or event. It does not necessarily mean
the greater number of witnesses testifying for or

against a given proposition or a claimed fact or

series of facts, nor does it make any difference on

which side the evidence is offered. It means taking

all the evidence on that issue into consideration, no

matter which side may have offered it, that the con-

vincing weight and force of the evidence is in favor

of one side as against the other.

I further instruct you that in law the check [460]

and voucher, Plaintiff's Exhibits 2 and 2-A, do not

constitute a contract in and of themselves. In order

to answer ''Yes" to Question No. 1, therefore, you

must find by a fair preponderance of the evidence

that an oral agreement or modification of the writ-

ten crop marketing agreement was entered into by

plaintiff and defendants for the sale of the five cars

of Long White potatoes and ten cars of Russet

potatoes as contended or claimed by the plaintiff.

Now you are the exclusive judges of what is the

evidence in the case and of the weight and credit to

be given to the testimony of each witness. In doing

this, you may take into consideration the conduct,

appearance and demeanor of each witness, the ap-

parent candor or frankness or want of this quality,

the reasonableness or unreasonableness of the story

told by the witness, its probability or improbability

measured by your own experience in life, the inter-

est or lack of interest on the part of the witness in

the outcome of the case, and, in short, all the facts

and circumstances disclosed from the witness stand,
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and in the light of all the circumstances you are to

give the testimony of each witness that fair and rea-

sonable weight which in your judgment as persons

of common sense it appears to you to be just en-

titled to receive.

You may believe the whole or any part of the

testimony of a witness or disbelieve the whole or

any part of the [461] testimony of a witness. You
should be slow^ to believe a witness has deliberately

testified falsely in this case, but if you should be-

lieve that a witness has deliberately testified falsely

as to any material issue, you are then at liberty to

disregard the entire testimony of such witness, ex-

cept insofar as it is corroborated by other credible

evidence in the case.

In considering the questions of the special ver-

dict, you will not allow yourselves to be influenced

or controlled by any feeling of passion, prejudice or

sympathy for or against either party to the action,

nor will you be influenced or controlled in any way
l)y the fact that the defendant is a corporation. It

is your duty and you are required under the law to

decide the case the same as if all the parties to the

litigation were natural persons, for all persons to

an action are equal before the law and all are

entitled to equal justice.

Now you have observed from time to time

throughout the case, ladies and gentlemen, that

objections have been made to the admission of evi-

dence and the Court has ruled on it. That is a

matter that is the sole responsibility of the Court.

It is not onl}^ the privilege but the duty of counsel
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to make objection where they think that the evi-

dence isn't admissible and it is in the interest of

their client to make the objection, and you shouldn't

be influenced in any way by the fact that those

objections have been made, nor should you try [462]

to speculate as to what the evidence would have

been had it come in. You are to limit your delibera-

tions to the evidence actually received here in the

testimony and the testimony actually admitted in

evidence. The statements of counsel are not evi-

dence in the case, except where they are in stipula-

tion of a fact or facts, as has been done in some

cases here. Of course, you are to consider the argu-

ment of the attorneys, but don't confuse it with the

evidence. The evidence is one thing and the argu-

ment is merely to assist you to evaluate and draw

proper inferences from the evidence.

Now when you retire to the jury room to consider

your verdict, you will take with you the exhibits

which have been admitted in the case and this form

of special verdict which I have read to you and

upon which I have commented. You will elect one

of your members as foreman. It will be his duty or

her duty, as the case may be, both men and women

are eligible, of course, to preside over your delibera-

tions on your verdict and to represent you as

spokesman in the further conduct of this case in

court. It will require the concurrence of ten of

your number to return a verdict; that is to say, ten

of you must agree to the verdict in its final form.

When ten of you have agreed, ten or more, then
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the foreman will sign the verdict and it will be de-

livered to the Court in the presence of the jury and

of the attorneys for the parties.

I will ask the jury to step out for just a few [463]

moments while further proceedings are had in your

absence. [464]

EXCEPTIONS TO COURT'S INSTRUCTIONS
* * *

Also, Question No. 3, we object to that on the

grounds that we believe the same to be immaterial,

in that the issue there is whether or not Mr. Tony

Palmiero consented or authorized or intended to

make delivery of potatoes on [470] August 4th un-

der the written contract or under the oral contract,

and w^hat Byron Slocum told him on July 31st

would have no bearing on that specific question.

That is probably a matter of law to argue later.

Then the defendants except to the Court's failure

to give Instruction No. 14, in which we ask that the

jury be instructed:

"I instruct you there can be no estoppel unless

the act or admission relied on is plainly inconsistent

with the right asserted. If you find that the cashing

of the check with the voucher attached is not in-

consistent with Mr. Palmiero 's contention that there

was no oral agreement, then there can be no estop-

pel."

Our authority for that are cases cited in 31

C.J.S., 282.

The defendants except to the Court's failure to
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give Defendants' Proposed Interrogatory No. 1,

which reads as follows:

**Did Tony Palmiero agree that the potatoes de-

livered on August 4, 1952, could be applied on the

oral agreement, if any?"

It is our position that that is the material issue

with respect to the legal problem that exists, if the

jury finds that there was an oral agreement or an

estoppel.

I think the rest of the matters are matters [471]

which your Honor will consider as a matter of law

which are contained in our other instructions. [472]

INSTRUCTIONS TO THE JURY

The Court: Now, ladies and gentlemen, for the

sake of accuracy I have made a slight change in

Question No. 1. I have just changed it by pen inter-

lineation here so that it reads now:

''Did the plaintiff and the defendants, prior

to and about May 28, 1952, enter into an oral

agreement evidenced by the check. Plaintiff's

Exhibit 2, and the voucher. Plaintiff's Exhil)it

2-A, for the sale of the five cars of Long White

potatoes [473] and the ten cars of Russet pota-

toes mentioned in the voucher?"

I don't think you will be misled about that. What

I am asking you to find, was there an oral agree-

ment made and entered into in May, which one side
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denies and the other asserts. There is only one. Did
they make the oral agreement or didn't they? That

is what Question No. 1 means.

[Endorsed] : Filed September 8, 1953. [474]

[Title of District Court and Cause.]

CERTIFICATE OF THE CLERK

I, Stanley D. Taylor, Clerk of the United States

District Court for the Eastern District of Washing-

ton, do hereby certify that the documents annexed

hereto are the Original, except as noted,

Complaint.

Answer and Cross-Complaint.

Pre-trial Order.

Exhibits numbered 1 through 15 (No. 12 not ad-

mitted and not included).

Court Reporter's Record of Proceedings at the

Trial.

Proposed Instructions and Interrogations to be

Submitted to the Jury (Plaintiff's and Defend-

ant's).

Special Verdict of the Jury.

Judgment Order, which includes the Findings of

Pact and Conclusions of Law.

Notice of Appeal.

Bond for Costs on Appeal.

Designation of Record on Appeal.

Order Continuing Time for Docketing Record on
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Appeal.

on file in the above-entitled cause, and that the

same constitutes the record for hearing of the appeal

from the Judgment of the District Court in the

United States Court of Appeals for the Ninth Cir-

cuit as called for by the Appellant in his designation

of record on appeal.

In Witness Whereof, I have hereunto set my
hand and affixed the seal of said District Court of

Yakima in said district this 11th day of September,

1953.

[Seal] STANLEY D. TAYLOR,
Clerk, IT. S. District Court, Eastern District of

Washington,

By /s/ THOMAS GRANOER,
Deputy.

[Endorsed] : No. 14017. United States Court of

Appeals for the Ninth Circuit. Tony Palmiero and

Ruby Palmiero, husband and wife, Appellants, vs.

Spada Distributing Company, Inc., a corporation,

Appellee. Transcript of Record. Appeal from the

United States District Court for the Eastern Dis-

trict of Washington, Southern Division.

Filed September 14, 1953.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the Circuit Court of Appeals of the United

States for the Ninth Circuit

No. 14017

SPADA DISTRIBUTING COMPANY, an Oregon

Corporation,

Respondents,

vs.

TONY PALMIERO and RUBY PALMIERO,
Husband and Wife,

Appellants.

STATEMENT OF POINTS ON WHICH
APPELLANT WILL RELY

1. The Court erred in finding that the defendant,

Tony Palmiero, breached the oral contract referred

to in the findings of the jury by refusing to deliver

potatoes on August 4, 1952.

2. That the court erred in failing to find that

Spada Distributing Company breached the written

agreement as modified by the oral agreement of

May 28, 1952, by advising the defendant that pota-

toes delivered on August 4, 1952, would be on the

said oral contract.

3. The Court erred in failing to hold that the

Spada Distributing Company breached the written

agreement as modified by the oral agreement of

May 28th, 1952, by applying the potatoes delivered

on August 4, 1952, on the oral agreement and by
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crediting the said potatoes delivered on August 4,

1952, at the contract price.

4. The court erred in holding in Findings of

Fact No. 4 that the defendant, Tony Palmiero, did

not on July 31st, 1952, definitely decline to make
deliveries on August 4, 1952, under the oral agree-

ment.

5. The trial court erred in holding that the liqui-

dated damage provisions contained in the March 27,

1952, crop growing and marketing agreement was

inapplicable to the modifying oral agreement of

May 28, 1952, and did not constitute a part of said

oral modification.

6. That the court erred in Conclusion No. 2 that

plaintiff had performed and was ready, willing and

able to perform all of its obligations under its

agreements herein involved with defendants, and

plaintiff demanded of defendants that they comply

with and perform under said agreements, which de-

fendants refused to do.

7. The court erred in conclusion No. 3 that by

their anticipatory repudiation on August 5, 1952, of

their May 28, 1952, contract, defendants breached

said modifying contract and the whole of the agree-

ments between plaintiff and defendants, and fur-

ther, defendants continued to breach the whole of

the agreements between plaintiff and defendants by

their selling potatoes to Patrick Clarke and to

Davis-Baxter Produce Company, Inc., as herein set

forth in the Findings of Fact.
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8. The court erred in failing to submit inter-

rogatories concerning issues tendered by defend-

ant's proposed instructions, the court having said

during the course of the trial that he would treat

such instructions as requests for special interroga-

tories and in making findings of facts unfavorable

to defendants upon the issues tendered by such in-

structions.

Respectfully submitted,

/s/ S. E. CHAFFEE,

/s/ KENNETH C. HAWKINS,
Of Counsel for Appellants.

[Endorsed] : Filed October 9, 1953.
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In the

United States Court of Appeals

For the Ninth Circut

No. 14017

Tony Palmiero and Ruby Palmiero, husband and
wife, Appellants,

vs.

Spada Distributing Company, Inc., a Corporation,

Appellee.

On Appeal from the United States District Court

For the Eastern District of Washington,

Southern Division

BRIEF OF APPELLANT

JUDGMENT BELOW
The findings of fact, conclusions of law, and judg-

ment entered by the District Court are on pages 49,

58, and 46 of the transcript of record.

JURISDICTION

The respondent, plaintiff below, is Spada Distribut-

ing Company, Inc., an Oregon corporation. The appel-

lants are husband and wife and are residents of the

State of Washington. The matter in controversy ex-

ceeds, exclusive of interest and costs the sum of

$3,000.00. The jurisdiction of this court is based upon

diversity of citizenship (28 U.S.C.A. Section 1332,

June 25, 1948, c. 646, 62 Stat. 930), and the appellate

powers conferred by 28 U.S.C.A. Sections 1291 and

1294; June 25, 1948, c. 646, 62 Stat. 929, 930.

1



Under the pleadings as amended by the pre-trial

order, respondent brought suit against appellant for

damages for the alleged breach of the agreements of

the parties pertaining to the marketing of the potatoes

to be grown in 1952, upon appellant's farm, in the min-

imum amount of $5,679.90 (R. 30). The appellant

cross complained for the purchase price of potatoes

delivered to respondent under such agreements, less

advances in the minimum amount of $3,398.90 (R.

32).

QUESTIONS PRESENTED

On March 27, 1952, the parties hereto, one a potato

farmer (appellant) and the other a potato dealer (re-

spondent), entered into a written crop growing and

marketing agreement which was recorded in the Ben-

ton County, Washington, Auditor's office (Ex. A) (R.

p. 9).

According to the terms of this written crop market-

ing agreement, the appellant agreed to sell all of the

potatoes grown by him to respondent for the market

price at the time of delivery. On May 28, 1952, the

parties entered into an oral modification of said Ex-

hibit A agreeing that the appellant would sell to re-

spondent from the field of potatoes covered by said

Exhibit A, 10 cars of Russet potatoes and 5 cars of

long white potatoes at $45.00 per ton for delivery on

or before September 10, 1952. (Ex. 2 and 2A). On

July 31, 1952, the respondent through its agent, Slo-

cum, told the appellant Tony Palmiero, that on August

4, 1952, Palmiero would have to start making deliv-

eries of potatoes to respondent on said oral modifica-

I



tion agreement pertaining to the 5 cars of long white

potatoes and the 10 cars of Russet potatoes. Appellant

did not acquiesce therein but demanded the market

price on August 4th for the potatoes delivered on that

date. The respondent applied said potatoes on said

oral modification agreement and refused to pay the

then market price which was $85.00 per ton. There-

after appellant refused to make any further deliveries

to respondent but sold the balance of the potatoes from

the fields covered by Exhibit A on the open market.

The first issue is whether or not the respondent

did not first break the agreement of the parties by

telling the appellant on July 31, 1952, that deliveries

on August 4, 1952, would have to be on the oral con-

tract at the price of $45.00 per ton U. S. No. Is. The

oral contract as evidenced by Exhibit 2 and 2A clear-

ly gave the appellant the right to defer deliveries

thereon until the 10th of September, 1952. He was

not obligated to deliver the potatoes called for by the

oral contract until that date. He clearly had the right

to deliver the potatoes under the written crop market-

ing agreement at current market prices on August 4,

1952. Conversely, the respondent did not have the

right on July 31, to insist upon the application of any

deliveries of potatoes upon the oral contract on August

4th or at any time prior to September 10, 1952, thereby

relieving appellant from the obligation to make fur-

ther deliveries after August 4th.

The second issue is whether or not the respondent

did not first break the contract by applying the pota-

toes that were delivered on August 4th to the oral



modification of the written contract, thereby relieving

appellant from the obligation of making further de-

liveries.

The third issue is whether or not the respondent did

not first break the contract by crediting the appellant

for the potatoes delivered on August 4, 1952, $45.00

per ton rather than $85.00 per ton, the then current

market price, thereby relieving the appellant from the

obligation of making further deliveries.

Should this court hold that appellant was first to

break the contract by refusing on August 5, 1952, to

deliver any further potatoes to respondent and by

thereafter selling the potatoes to others on the open

market, then the fourth issue arises as to whether or

not the liquidated damage provision contained in the

March 27, 1952 written crop growing agreement (Ex.

A) applies to the oral modification. Whenever an

agreement is modified, all of the provisions that are

not expressly eliminated are carried forward from the

first agreement into the modification. Therefore, the

damages should have been limited to 15 cents per 100

weight for all potatoes sold by appellant on the open

market after August 4, 1952, as provided in para-

graph 7 of the written crop growing agreement, rather

than the difference between the oral contract of $45.00

per ton and the market price on and after August 4,

1952, of $85.00 per ton.

The fifth issue is that the district court erred in

failing to submit interrogatories concerning issues

tendered by appellants' proposed instructions, the

court having said near the conclusion of the trial that



he would treat such instructions as requests for spe-

cial interrogatories; and in making findings of fact

unfavorable to the appellant upon the issues tendered

by such instructions.

STATEMENT OF THE CASE

The appellant is a farmer engaged principally in

row crop farming in the lower Yakima Valley. During

the crop season of 1952, the appellant planted 57 acres

of his farm to White Rose (long white) and Russet

potatoes.

The respondent is a dealer or broker in potatoes with

offices in Portland, Oregon.

Appellant is a resident of Benton Cbunty, Wash-

ington, while the respondent is a corporation organized

under the laws of the state of Oregon.

In the early part of the year, 1952, both the appel-

lant and respondent became interested in entering into

a contract with respect to the potatoes to be grown

upon appellant's farm. Appellant was interested in

securing advances for the purpose of purchasing po-

tato seed and otherwise financing the growing and

harvesting of his crop. The respondent was interested

in securing a source of merchantable potatoes for its

customers. The parties entered into a formal written

contract entitled '^Crop Growing and Marketing

Agreement." This agreement was recorded in the

county auditor's office in Benton County and is in

evidence as Exhibit A. Under the terms of this con-

tract the appellant agreed to grow potatoes on 57 acres

of his farm and agreed to sell all of those potatoes to
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the respondent. The respondent agreed to pay for said

potatoes as delivered at the market price at the time

of delivery. It was especially stipulated that in the

event the appellant breached the contract, since the

actual amount of the damages would be difficult to

ascertain, that the parties agreed upon liquidated

damages in the sum of 15 cents per hundredweight.

This provision of the contract reads as follows (R. 11)

:

"First party hereby stipulates and agrees not
to sell or otherwise dispose of any of the potato
crop to be grown upon the aforedescribed real

property to any person, firm or corporation, other
than the second party. It is hereby further mutual-
ly agreed that inasmuch as it is impossible at this

time to fix and estimate the actual damages which
may be sustained by second party in the event first

party shall fail to abide by their agreement to mar-
ket their entire 1952 potato crop through second
party, such damages are accordingly estimated
and agreed upon as fifteen cents (15c) per Cwt.,

for all marketable potatoes grown upon the afore-

said real property and disposed of by first party,

as liquidated damages, which sum shall be allowed
in any action brought by the second party to re-

cover damages for the breach of this agreement by
the first party should the second party elect to

bring such an action."

Prior to harvest time and on May 28, 1952, the ap-

pellant contacted respondent for the purpose of se-

curing additional advances and on May 28th respond-

ent paid to appellant the sum of $1500.00. At the time

of this payment the parties entered into an oral agree-

ment modifying said written crop marketing agree-

ment (Ex. A). This oral agreement was evidenced by

the testimony of Mr. Michaelis (R. 69, 70), a repre-

sentative of respondent, and by respondent's exhibits



2 and 2A, a check for said sum of $1500.00, and vouch-

er attached indicating the sale of 5 cars of long white

potatoes and 10 cars of Russet potatoes for the price

of $45.00 per ton, U. S. No. Is. These potatoes became

known as the "contract potatoes," meaning that the

prices thereof had been agreed upon. These potatoes

were covered by the written crop marketing agreement

and at the time of the oral modification were actually

growing upon the property covered by said crop mar-

keting agreement (Ex. A).

On August 1, 1952, appellant began harvesting said

potatoes and on that date delivered to respondent 1027

100-pound sacks of U. S. No. 1 long white potatoes

which respondent accepted under the written crop

marketing agreement and paid for at the then market

price of $80.00 per ton, and on that date also appellant

delivered to respondent 206 100-pound sacks of U. S.

No. 2 long white potatoes which respondent accepted

under the written crop marketing agreement, paid for

at the then market price of $50.00 per ton. (R. 25).

No potatoes were delivered on the second or third

of August, 1952. (R. 190). On August 4, 1952, the

appellant delivered to respondent 1259 100-pound

sacks of U. S. No. 1 potatoes and also on said date,

August 4th, appellant delivered to respondent 135

100-pound sacks of U. S. No. 2 potatoes and 182 100-

pound sacks of combination, 77 7© No. 2's and 23 7o

culls. The market price of No. 1 potatoes on August

4, 1952, was $85.00 per ton (R. 79, 95). The respond-

ent credited appellant for potatoes so delivered on

August 4, $2,580.95, representing $2.25 per Cwt, less
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a sorting charge of $251.80 for the 1,259 sacks, plus

$713.85 representing $777.25, less sorting charges of

$63.40, for the remaining deliveries on August 4,

1952 (R. 25, 26).

Previously, July 31, 1952, the parties met and dis-

cussed the nature of the delivery to be made on Au-

gust 4th. What was said and done by the parties at

that time and the findings of the jury therein is of

critical importance in this case. Consequently we wish

to set out the testimony and the findings of the jury

at this point. Mr. Byron Slocum, a representative of

the respondent, testified on direct examination as fol-

lows (R. 169, 183):

**Q. About when would that be?

A. I think that was on July 31st (1952).

Q. And you had that conversation with Mr.
Palmiero?

A. Yes.

Q. Tell the jury what that conversation was.

A. Again, Tony came into our office at Prosser
and wanted to begin digging his potatoes—he was
one of the last growers to dig—and this would
have been on Thursday and he would like to start.

Q. Do you know what day of July that was?

A. I think that would have been the 31st of July.

Q. Do you know what day August 1st was?

A. That is Friday.

Q. All right, sir, continue.

A. And that he had taken the water off of some
of the potatoes and that he would like to dig on

Friday, but it would be impossible to dig on Sat-

S:



urday because the water—they had been irrigated

rather recently to that and they weren't dry enough
to go in with the machinery and dig the potatoes.

And we talked about the market, and so on, and
Mr. Palmiero told me that he would like to proceed
on the first day delivery under the marketing
agreement.

Q. What did you say to that?

A. I told him that as far as I was concerned,
that would be agreeable.

Q. Did you have any further conversation with
him?

A. Yes, we talked about the delivery under the

contract.

Q. What was that conversation?

A. That we would be able to take the first day's

digging under the contract—or, rather, excuse me,
under the marketing agreement—at the current
market prices, and we agreed on the price at that

time for—I believe we did—for Friday's delivery,

as to the price of No. I's and No. 2's.

Q. What was that agreement as to price?

A. I think it was $80.00 on No. I's per ton and
$50.00 a ton for No. 2's.

Q. State the rest of the conversation if there was
any.

A. Then we went into the fact of these contracts

that were made in March, the oral agreements,
and so on, and again he said he wanted to see How-
ard Michaelis; that he had done his business with
him and wanted to see if there wasn't some way
that he could get out of the contracts or get some
relief on them, as he felt there was entirely too

much difference between the market price and the

contract price.

Q. Did you have any further conversations with
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him with regard to delivery of potatoes after Au-
gust 1st?

A. Other than it was permissible with us and
agreeable with Spada Distributing Company

—

Q. Not what was permissible, just a moment,
I don't want you to tell the jury what was permis-
sible to you; I want you to tell the jury what you
told Mr. Palmiero.

A. I told Tony that we would then go ahead on
the first day's digging, which was August 1st, at

the market price, which at that time was $80.00,
and the next week we would have to start in on
the contract deliveries, * * *"

On cross he testified (R. 178)

:

*'Q. I see. On the days just immediately preceding
August 1st, you testified that you had two conver-
sations with Mr. Palmiero?

A. That is correct.

Q. And in the first of these conversations, you
told him it was permissible with Spada to deliver

potatoes under the crop-marketing agreement on
August 1st, but that on August 4th it would have
to be under the contract or voucher of May 28th,

is that right?

A. That is correct, but it wasn't the first con-

versation we had with Mr. Palmiero, it was the

second
—

"

And again on cross respondent's agent, Slocum, said

(R. 189)

:

^'Q. Now as I understand your testimony, now,
it is that in the second conversation you had with
him, you told him that he would have to deliver

under the contract or deliver the contract cars on
Monday, August -4, right?

A. That is correctJ^

1
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On Saturday, August 2, 1952, Mr. Slocum and ap-

pellant again talked about Monday's deliveries (Au-

gust 4, 1952). Appellant testified (R. 191)

:

"Q. And was anything further said at that time?

A. Well, on the 1^'riday, I'm not sure whether we
decided the price for Monday or not. I think we
did that Saturday.

Q. Beg pardon?

A. I said on this Friday I don't think that we
decided any more only that we wouldn't dig until

Monday.

Q. Then Saturday did you see Mr. Slocum again?

A. Yes, I came back into the warehouse Satur-
day.

Q. Tell the jury what you and Mr. Slocum had
to say that day.

A. I asked him what he could pay Monday, and
he said at least $80.00 and 80 and 50 for 2's.

Q. 50 for what?

A. For No. 2's.

Q. No. 2's. Was there anything said at that

time

—

A. I suppose I asked him who else was coming
into the warehouse and how many to bring in, and
so, and I think we decided.

Q. Was anything said about your receiving

$50.00 a ton for the ones that were delivered or to

be delivered on the 4th, or $45.00 a ton?

A. No.

Q. Did he say at that time that you would have
to deliver under an oral agreement and accept

$45.00 a ton for your White potatoes?
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A. No, he definitely said that I would get at

least $80.00 for Monday.

Q. And then what happened on Monday? Did
you harvest and deliver potatoes?

A. Well, I do my own digging and I brought in

quite an acreage, quite a tonnage of potatoes, on
Monday. And after I was through digging, I came
in and asked him what I was getting for that day.

Q. By the way, what time of the day do you
usually start digging?

Oh, anywhere from 2 o'clock, 2 a.m. to 3.

Q. And what time did you usually complete your
delivery to the warehouse?

A. Most of the time we have got all the trucks
out of the field about anywhere from 9:30, 10:00
o'clock, until 12. We very seldom dig up until noon,

very seldom, unless it is cool.

Q. And what time of day is the sorting usually

finished?

A. It depends on how busy they are. A good part
of the time they are through around noon, maybe
one or two o'clock.

Q. Who does the sorting? Do you do that on the

ranch, or is that done in the warehouse?

A. No, it is done in at the warehouse.

Q. By the crew of the buyer?

A. Yes. In this case it was Harold Copeland's
warehouse.

Q. And where is that warehouse located?

A. Prosser.

Q. Well, now, you just started to say that you
went to see what price you were getting. What
time of day was that?

A. It would be about the middle of the forenoon
just as soon as I quit digging.
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Q. Who did you talk to at that time?

A. Mr. Slocum.

Q. Tell the jury what was said then.

A. I asked him what price I was getting that
day and he said $80.00. 1 said Well, how come even
as far back as Saturday they were paying 85 and
86?' He didn't see how they could pay that much.
And I also told him that the Friday that I deliv-

ered for $80.00, there was others paying as high
—well, around 83. I didn't have too much kick
about that first day, but I sure wasn't satisfied

with the $80.00 for Monday when I knew he could
have paid 85 or 86 if others had paid it Saturday.

Q. Mr. Palmiero, did you get a packout slip from
Mr. Slocum on Monday, August 4, 1952?

A. No. I asked for it.

Q. What did he say when you asked for it?

A. Well, I pestered him on and off there most
of the day because I was wanting to see Howard.
He kept telling me that Howard was supposed to

be there that Saturday, the Saturday before he
never showed up, and he was supposed to be there
then Monday morning and he never showed up.

And I kept pestering him about the packout for
Monday morning and that I wanted a little more
money Monday afternoon.

Q. And what did he say with respect to your
request for money on Monday afternoon.

A. Well, that is the day that he told me he didn't

write out the checks and the money would have to

come from Portland.

Q. Did you ask again for the packout slips?

A. That afternoon.

Q. Were you given them?

A. No.
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A. I came in there, I would say, just before
noon August 6th and asked for them again, and
that time I think he was going to give them to me,
and Mr. Korn—Mr. Korn said absolutely not.

Q. Where was this?

A. Down to the warehouse in Prosser?

Q. Down at the warehouse in Prosser?

A. Yes.

Q. Was Mr. Korn present there at that time?

A. Yes."

And Mr. Slocum testified (R. 182) :

"Q. But in your conversation with Tony on Sat-

urday, did I understand you that you stated to him
that you thought the prevailing market price would
be a little stronger on Monday than it had been on
Friday?

A. It had that indication that it could be, yes.

Q. Did you have any further conversation with
him about delivering on the following Monday after

this conversation you have recited here and prior

to the time he delivered on Monday?

A. No."
* * *

*'Q. Now as I understand your testimony now,
it is that in the second conversation you had with
him, you told him that he would have to deliver

under the contract or deliver the contract cars on
Monday, August U, right?

A. That is correct."

Upon this point the jury found as follows in response

to special interrogatory question No. 3 (R. 45)

:

"Did plaintiff's representative Byron Slocum on
or about July 31, 1952, tell the defendant Tony
Palmiero in substance or effect that on August 4,
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1952, Palmiero would have to start making deliv-

eries of potatoes to plaintiff on the May contract
for the sale of five cars of long white potatoes and
ten cars of russet potatoes? (Answer yes or no.)

Answer: Yes."

And the trial court, in its formal findings confirmed

the fact that appellant, on August 4, 1952, was en-

titled at his own election to deliver under the written

crop marketing agreement at current market prices

for in arriving at the credits due appellant for potatoes

actually delivered, the trial court credited appellant

with $85.00 per ton, the then market price (R. 51)

:

"On August 4, 1952, defendants delivered and
sold to plaintiff from the property covered by the

said Crop Growing and Marketing Agreement, and
under the terms of said Crop Growing and Mar-
keting Agreement, 1259 100-pound sacks of U. S.

No. 1 potatoes at $85.00 per ton, or at $4.25 per
100-pound sack, for a total amount of $5,350.75,
less $251.80 for sorting resulting in a net amount
due and owing defendants from plaintiff in the

sum of $5,098.95 on account thereof."

Further, the court made the following finding, clear-

ly establishing that prior to August 5th, 1952, when

appellant began deliveries elsewhere, the respondent

had materially broken the agreements of the parties

(R. 51):

"4. When, about July 31, 1952, as the jury found
in its special verdict, the plaintiff's representa-

tives, Byron B. Slocum, told defendant, Tony Pal-

miero, that on August 4, 1952, Palmiero would
have to start making deliveries of potatoes on the

May contract, said defendant did not expressly

agree, or acquiesce, in the delivery of the potatoes

on that day, to apply on the May contract; * * *''
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Yet, the court erroneously continued (R. 51)

:

*'but on the contrary, he did not definitely de-

cline to make such deliveries, and he did not offer

to make deliveries under the May contract at some
future time, or at all. * * *"

There is no testimony in the record concerning this

last quoted portion of the findings and it is clearly

erroneous.

It was not until a late hour during the trial of the

case that the court determined that the matter would

be submitted to the jury upon the special interroga-

tories. Recognizing that the parties did not have much

time the trial court indicated that he would consider

the proposed instructions as requests for interroga-

tories. He stated, pages 246-247 of the transcript of

the record

:

"Now it seems to me, in view of the turn that

the case has taken, that it would be the easiest,

perhaps, and the best method to pursue here to

submit a special verdict to the jury in the form of

interrogatories to be answered by them.''

"I might say that in view of the fact that the

Court has had such a hard time making up its mind
whether a special verdict or general verdict should

be given, that I will not raise any objection to the

form of your proposed instructions and will con-

sider them as being worded to fit with the special

verdict, and it won't be necessary for you to re-

word any of these. If there is anything in here that

should apply, should be given under a special ver-

dict, I will give it, even if it is necessary to rephrase
it, and you will not be precluded from making any
objection to any failure to submit any issue of law
that is contained in your instructions because of

the form of them, being put in the form of a gen-
eral verdict. I think that it is only fair in view of
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the fact that I have changed my mind at this late

date."

Appellant had submitted proposed instruction No.

7 which read as follows: (R. 37)

:

"Instruction No. 7. You shall find that the plain-

tiff, Spada Distributing Co., Inc., breached the
agreement, or modification, thereof, if any, in-

volved here if you find, by a fair preponderance of

the evidence any of the following situations

:

"1. If defendant delivered potatoes to plaintiff

on August 4, 1952, under the marketing agree-
ment, and if the plaintiff applied same to the oral

agreement, if any, without the consent of defend-
ants, then the plaintiff breached the agreement or
modification thereof.

"2. If plaintiff at any time withheld the pur-
chase price of potatoes delivered for the purpose of

enforcing the agreement as written or as orally

modified (if you find it was so modified) then the
plaintiff broke the agreement.

"3. If plaintiff either refused to give the de-

fendants Mr. and Mrs. Palmiero pack-out slips or
refused to make payment when requested on Au-
gust 4, 1952, or failed to give credit to defendants
or failed to pay defendants the then prevailing
market price of $85.00 per ton, or in either of the

aforesaid events, then the plaintiff breached the

crop marketing agreement as written or as orally

modified (if you find it was so modified)."

Although time was limited as was indicated by the

court, the appellants did submit a few proposed in-

terrogatories.

We call the court's attention to the following (R.

42):

"Defendants' Proposed Interrogatories.
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"Interrogatory No. 1. Did defendant Tony Pal-

miero agree that potatoes delivered on August 4,

1952, could be applied to the oral agreement, if

any?

"Interrogatory No. 2. Did defendant Tony Pal-

miero authorize plaintiff Spada Distributing Co.,

Inc., to apply the Long Whites delivered on August
4, 1952, upon either an oral contract or contract
by estoppel for five cars of Whites and ten cars of

Russets?"

It is thus clear that the appellant properly submit-

ted the issue whether or not Mr. Palmiero acquiesced

in authorizing or agreeing that the potatoes delivered

on August 4th could be applied upon the oral modified

agreement. This issue however, was not submitted to

the jury but first only the issue as to the existence of

the oral modification agreement and secondly whether

or not the respondent told appellant on July 31, 1952,

that after August 1 deliveries would have to be on the

oral contracts. Not having submitted the issue so ten-

dered to the jury, the court should have made the find-

ing favorable to appellant, yet the court made the find-

ing as indicated above, that the appellant did not refuse

on July 31, 1952, to make deliveries on August 4, 1952,

upon the oral contract, and did not offer to make de-

liveries on the oral contract thereafter.

As a matter of fact when a matter is submitted to

the jury upon special interrogatories and the court

fails to given an interrogatory proposed by one of the

parties then the finding of the court must be in favor

of the parties so proposing such interrogatory, other-

wise a litigant, without his consent, is deprived of his

right that issues of fact be tried to the jury (53 Am.
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Jur. 745). This the trial court clearly did not do. It

clearly should have found that the appellant did not

authorize and did not agree that his deliveries on Au-

gust 4th were to be upon the oral contract, but on the

contrary, intended to and did deliver them on August

4, 1952, on the written crop marketing agreement at

prevailing market prices, as that is the testimony of

both parties as set forth above.

Upon respondent's refusal to accept delivery on the

written crop marketing agreement and refusal to

credit appellant with the then prevailing market price,

and after respondent had thus applied the potatoes

delivered upon the oral contract on August 4, 1952,

notwithstanding the provision of the oral contract,

that appellant had until September 10, 1952, to deliver

under the oral contract, on August 5, 1952, appellant

advised Mr. Michaelis, a representative of respondent

that he would make no further deliveries; and appel-

lant, on and after August 5, 1952, sold the potatoes

covered by the written crop marketing agreement to

other buyers. The jury found by its special verdict

that the oral agreement existed and that on July 31,

1952, respondent told appellant that he would have to

make deliveries under the oral contract commencing

August 4, 1952. Notwithstanding that finding, the

trial court entered judgment in favor of respondent

and against appellant.

SPECIFICATIONS OF ERRORS RELIED UPON

IN THIS APPEAL

1.

The district court erred in not submitting appel-
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lant's proposed interrogatories No. 1 and 2, which read

as follows

:

"Interrogatory No. 1. Did Tony Palmiero agree
that potatoes delivered on August 4, 1952, could
be applied to the oral agreement, if any."

"Interrogatory No. 2. Did defendant Tony Pal-

miero authorize plaintiff Spada Distributing Com-
pany, Inc., to apply the Long Whites delivered on
August 4, 1952, upon either an oral contract or
contract by estoppel for five cars of Whites and
ten cars of Russets?"

Said error resulted in the Court's not submitting to

the jury as the trier of the fact the question as to the

intention of the seller as to the delivery of potatoes on

August 4, 1952. In the exceptions, appellant stated (R.

329,330):

"* * * on the ground * * * that the issue there is

whether or not Mr. Tony Palmiero consented or

authorized, or intended to make delivery of pota-

toes on August 4th under the written contract or

under the oral contract * * *."

2.

The district court erred in not submitting special

interrogatories upon the basis of appellants' proposed

Instruction No. 7, which reads as follows:

"You shall find that the plaintiff, Spada Dis-

tributing Co., Inc., breached the agreement, or mod-
ification thereof, if any, involved here if you find,

by a fair preponderance of the evidence any one
of the following situations:

"1. If defendant delivered potatoes to plaintiff

on August 4, 1952, under the marketing agreement,
and if the plaintiff applied same to the oral agree-

ment, if any, without the consent of defendants,
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then plaintiff breached the agreement or modifi-
cation thereof."

**2. If plaintiff at any time withheld the pur-
chase price of potatoes delivered for the purpose of

enforcing the agreement as written or as orally

modified (if you find it was so modified) then
plaintiff broke the agreement.

"3. If plaintiff either refused to give the de-

fendants Mr. and Mrs. Palmiero, pack out slips

or refused to make payment when requested on
August 4, 1952, or failed to give credit to defend-
ants or failed to pay defendants the then prevail-

ing market price of $85.00 per ton, or in either of

the aforesaid events, then the plaintiff breached
the crop marketing agreement as written or as

orally modified (if you find it was so modified)."

The Court stated, (R. 246)

:

"I might say that in view of the fact that the

Court has had such a hard time making up its mind
whether a special verdict or general verdict should
be given, that I will not raise any objection to the

form of your proposed instructions and will con-

sider them as being worded to fit with the special

verdict, and it won't be necessary for you to re-

word any of these."

In appellant's exceptions we stated (R. 329)

:

"The defendants except to the Court's failure to

give Defendants' Proposed Interrogatory No. 1,

which reads as follows

:

" *Did Tony Palmiero agree that the potatoes

delivered on August 4, 1952, could be applied on the

oral agreement, if any?'

"It is our position that time is the material issue

with respect to the legal problem that exists, if the

jury finds that there was an oral agreement or an
estoppel.
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"I think the rest of the matters are matters
which your Honor will consider as a matter of law
which are contained in our other instructions."

3.

The District Court erred in making the finding of

fact No. 4, which reads as follows:

*'4. When, about July 31, 1952, as the jury found
in its special verdict, the plaintiff's representative,

Byron Slocum, told defendant, Tony Palmiero, that
on August 4, 1952, Palmiero would have to start

making deliveries of potatoes on the May contract,

said defendant did not expressly agree, or ac-

quiesce, in the delivery of the potatoes on that day,
to apply on the May contract ; but on the contrary,

he did not definitely decline to make such deliver-

ies, and he did not offer to make deliveries under
the May contract at some future time, or at all.

At that time, Tony Palmiero said to Byron Slo-

cum, in substance and effect, that he, Palmiero,
wished to "get out of" the May contract, and that
he wished to discuss the matter further with plain-

tiff's field representative, Mr. Howard Michaelis."

Said error consisted of the Court's failure to inter-

pret the statements of respondent's representative on

July 31, 1952, as an anticipatory breach of the agree-

ments, releasing appellant from the obligations to

make any further deliveries.

4.

The District Court erred in making finding of fact

No. 9 with respect to that portion thereof stating as

follows (R. 56)

:

'The evidence clearly establishes that the par-
ties by their conduct and their actions considered
that the 15 cents per Cwt., liquidated damage pro-

vision contained in the Crop Growing and Market-
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ing Agreement of March 27, 1952, was appropri-
ate and germane to the Crop Growing and Mar-
keting Agreement of March 27, 1952, by reason
of the over-all provisions therein, and particularly
by reason of the fact that the price of the potatoes
to be sold thereunder was to be determined by 'the

then prevailing market price' upon delivery and
likewise, the evidence clearly establishes that the
parties by their conduct and their actions clearly

understood that the liquidated damage provision
contained in the March 27, 1952, Crop Growing
and Marketing Agreement was inappropriate and
inapplicable to the modifying contract of May 28,

1952, under which the 15 cars of potatoes sold

thereby were to be paid for at a fixed price by
reason of the fact that said 15 cars of potatoes were
sold and purchased at a fixed price set forth in the
modifying contract of May 28, 1952."

Said error consisted in the court's failure to apply

the liquidated damage provisions to the oral modifica-

tion.

5.

The District Court erred in making finding of fact

No. 10, which reads as follows:

"Except as herein found, all of the claims and
contentions of defendants are unsupported by the

evidence."

Said error consisted in the court's failure to apply

the liquidated damage provision to the oral modified

agreement, and in the court's failure to find that the

respondent first materially breached the contract, ex-

cusing the appellant from further performance.

6.

The District Court erred in making finding of fact

No. 11, which reads as follows:
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"There is due and owing plaintiff from defend-
ants the sum of $5,792.40 on account of advances
made by plaintiff to defendants under the Crop
Growing and Marketing Agreement of March 27,

1952, and no part of said amount has been repaid
to plaintiff. There is due and owing plaintiff from
defendants the sum of $1500.00 on account of an
advance made by the plaintiff to defendants on
the May 28, 1952, modifying contract, no part of

which has been repaid to plaintiff by defendants.

"Plaintiff is entitled to damages from defend-
ants at the rate of 15 cents per 100-pound sack of

potatoes on 10,649 100-pound sacks of potatoes sold

by defendants to Patrick Clarke and Davis-Baxter
Produce Co., Inc., as aforesaid, less 15 carloads or
5400 sacks covered by the May contract or a net
of 5249 sacks, said damages being in the sum of

$787.35.

"Plaintiff is entitled to damages against defend-
ants on account of defendant's breach of the modi-
fying contract of May 28, 1952, as follows, to-wit:

"(a) On the five cars of U. S. No. 1 Long White
potatoes involving 1800 100-pound sacks of said

potatoes, in an amount equal to the difference be-

tween the market price of said potatoes of $85.00
per ton, or $4.25 per 100-pound sack, and the con-

tract price of said potatoes at the rate of $45.00
per ton, or $2.25 per 100-pound sack, the amount
of said damages being the sum of $3600.00.

"(b) On the ten cars of U. S. No. 1 Russet po-

tatoes involving 3600 100-pound sacks of said po-

tatoes, in an amount equal to the difference be-

tween the market price of said potatoes of $85.00
per ton, or $4.25 per 100-pound sack and the con-

tract price of said potatoes at the rate of $50.00
per ton, or $2.50 per 100-pound sack, the amount
of said damages being the sum of $6300.00. De-
fendants are entitled to a credit in this cause in

the sum of $10,189.20."
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Said error consisted of the court's failure to limit

the damages in accordance with the liquidated damage

provision, and the Court's failure to relieve the ap-

pellant from damages since the appellant contends the

respondent first materially breached the contract of

the parties, thereby relieving appellant from further

performance.

7.

The District Court erred in making its conclusions

of law No. 1, in that the respondent in no way breached

its agreement with appellants and in making conclu-

sions of law No. 1 and No. 2 that respondent had not

performed and was ready, willing and able to perform

all of its obligations under the agreements between

the parties and that appellant refused to perform the

agreements, which said conclusions read as follows:

"1. Plaintiff in no way breached its agreements
with defendants, and there was no breach of con-

tract on the part of plaintiff.

*'2. Plaintiff had performed and was ready,
willing and able to perform all of its obligations

under its agreements herein involved with defend-
ants, and plaintiff demanded of defendants that
they comply with and perform under said agree-
ments, which defendants refused to do."

Said error consists of the court's failure to find that

the respondent first materially breached the agree-

ments between the parties, thereby relieving appellant

from further performance.

8.

The District Court erred in making conclusion of

Law No. 3, which reads as follows:
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"3. By their anticipatory repudiation on August
5, 1952, of their May 28, 1952, contract defendants
breached said modifying contract and the whole of

the agreements between plaintiff and defendants,
and further, defendants continued to breach the
whole of the agreements between plaintiff and de-

fendants by their selling potatoes to Patrick Clarke
and to Davis-Baxter Produce Co., Inc., as herein
set forth in the Findings of Fact."

The Court erred in failing to hold that on August 5,

1952, appellant was entitled to sell his potatoes else-

where and repudiate his contract by reason of respond-

ent's prior material breaches of the agreement between

the parties.

9.

The District Court erred in entering judgment in

favor of respondent against appellants, and in not

entering judgment in favor of appellant against re-

spondent.

Said error consists of the court's failure to find that

the respondent first materially breached the contract

of the parties, excusing the appellant from further per-

formance, or in the alternative, the court's failure to

apply the liquidated damage provision in the oral mod-

ification agreement. In either of which events the

credits due appellant for potatoes actually delivered

exceeded credits due respondent for advances made,

and judgment, therefore, should have been entered in

favor of the appellant in the amount specified in Ap-

pendix "A".
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SUMMARY OF ARGUMENT

The evidence here is clear that respondent demand-

ed on July 31, 1952, that deliveries of potatoes on and

after August 4, 1952, be made upon the oral agree-

ment. The jury so found and the district court incor-

porated that fact in its findings. This constituted an

anticipatory breach of the agreement between the

parties, releasing appellant from any further obliga-

tion thereunder, for he had until September 10, 1952,

to make deliveries under the oral agreement. The

respondent clearly refused to perform its obligation

to accept under the written contract and pay the pre-

vailing market prices. Appellant, on August 4, 1952,

delivered potatoes to the respondent under the written

crop marketing agreement demanding the market

price, all of which he was entitled to under the agree-

ments of the parties. Although appellant had until

September 10, 1952, to make deliveries under the oral

agreement and although he had specified that the de-

livery on August 4, 1952, was to be under the written

crop marketing agreement at the then prevailing mar-

ket prices, the respondent again materially breached

the agreement of the parties by applying said deliv-

eries upon the oral contract and further broke the

agreements by not crediting appellant with the pre-

vailing market price, but paying him the $45.00 per

ton specified by the oral agreement.

The trial court, not having submitted to the jury

the instructions and interrogatories submitted by the

appellant, was bound to make findings favorable to

the appellant, upon the issue tendered therein, partic-
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ularly with respect to the intention of appellant as to

the deliveries of potatoes on August 4, 1952.

In any event, the damages should have been limited

to 15 cents per Cwt., as nothing was ever said by the

parties at the time of entering into the oral agreement

that the liquidated damages provision of the written

agreement would not remain in full force and effect.

ARGUMENT

I.

LIQUIDATED DAMAGES

We wish to discuss first the problem pertaining to

the liquidated damage provision in Exhibit A, the writ-

ten crop marketing agreement. We will discuss here

specifications of error Nos. 4, 5, 6, and 9.

The Supreme Court of the State of Washington has

generally enforced liquidated damage provisions ac-

cording to their terms unless such provisions are so

excessive as to amount to a penalty. Clearly this is not

a penalty case here for the actual damages are much

larger than the liquidated damages. Thus in Foster

vs. Montgomery Ward & Co., 24 Wn. (2d) 248, 163

P. (2d) 838, it is said (p. 254)

:

*'The general rules governing the question are

well stated in 25 C.J.S. 654, Damages, Section

101c:

"The distinction between a penalty and a pro-

vision for liquidated damages is that a penalty is

in effect a security for performance, while a pro-

vision for liquidated damages is for a sum to be

paid in lieu of performance. As appears infra Sec-

tion 116a, a provision in a contract as to the sum
to be paid in the event of a breach will, if it is a
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provision for liquidated damages, be enforced ac-

cording to its terms; but, generally, a contract
cannot embrace a penalty so as to make perform-
ance more certain, and if a provision as to the
amount payable on breach of the contract is for a
penalty the recovery will be limited, as appears,
infra Section 116b, to the actual damages sus-

tained. The importance of this distinction is thus
obvious and the principal difficulties and conflicts

in the cases occur in connection with the determina-
tion of the character of the particular agreement
involved."

"Section 116b, mentioned above, relates to the
amount of recovery in cases where the provision
provides for the penalty. The rule as to what con-

stitutes liquidated damages where a contract des-

ignates a sum to be paid for non-performance, is

laid down in Madler vs. Silverstone, 55 Wash. 159,
104 Pac. 165, 34 L.R.A. (N.S.) 1, in the following
language

:

" 'Generally speaking, it may be said, that when
the damages arising from the breach of the con-

tract which the obligation is given to secure, are
uncertain in their nature and not readily suscept-

ible of proof by the ordinary rules of evidence, and
are not so disproportionate to the probable dam-
ages suffered as to appear mnconscionable, and it

is reasonably clear from the whole agreement that

it is the intention of the parties to provide for liq-

uidated damages and not a penalty, such a stipu-

lation will be held to be one for liquidated dam-
ages.'^

Again in Mead vs. Anton, 33 Wn. (2d) 741, 207 P.

(2d) 227, it is said (p. 759):

"In the case of Canady vs. Knox, 43 Wash. 567,

86 Pac. 930, this court reversed a judgment en-

tered in favor of defendants, upon sustaining an
objection to the introduction of plaintiff's testi-

mony, in an action upon a contract, the complaint
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alleging the sale of a butchering business for forty
three hundred dollars, the purchaser paying thirty

five hundred dollars and giving a note for the bal-

ance. The vendor agreed not to enter the butcher-
ing business within a described adjoining territory

for the period of three years, under penalty of a
^forfeit' to the purchaser in the sum of two thou-
sand dollars. This court, considering the allega-

tions of the complaint and certain admissions in the
defendants' answer, reversed the judgment ap-
pealed from and remanded the cause for further
proceedings. The court noted that the defendants
contended that the contract should not be enforced
because the sum mentioned appeared to be a pen-
alty and 'grossly disproportionate to the actual
damages.' It was held, as a matter of law, that the

sum of two thousand dollars, or almost one half of

the purchase price, was not unconscionable, and
that the contract, upon its face, appeared to be for
liquidated damages." M

In the case of Mon Wai vs. Parks, 143 Wash. Dec.

518 at page 522 it is said: M
*'Even though no money has been deposited, if

the parties to a contract stipulate that, in the event
of a breach, one of the parties shall pay to the

other a specific sum as stipulated damages, such
an agreement is valid, the theory being that the

parties have agreed, or have stipulated, as to the

amount of damage. Herberger vs. Orr Co., 62
Wash. 526, 114 Pac. 178. In each instance the

intention of the parties is controlling. 52 C.J.S.

213, Landlord and Tenant, Section 472b.

^'2. Bouvier's Law Dictionary, 2023 (Rawle's
Third Revision) defines liquidated damages:

" 'Damages the amount of which has been deter-

mined by anticipatory agreement between the

parties.

" 'Damages for a specific sum stipulated or

agreed upon as part of a contract as the amount
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to be paid to a party who alleges and proves a
breach of it.'

^'It will thus be seen that, where liquidated dam-
ages are provided for, a particular amount has
been agreed upon between the parties to be paid
in case of a breach. Ordinarily in lease agreements
the lessee has paid a certain sum to the lessor, and
that particular sum is earmarked as the amount to

be retained in the event of a default by the lessee.

However, in executory contracts for the sale of

real property, it is often provided that in case of

default, the seller may forfeit the contract and
retain, as liquidated damages, all sums thereto-

fore paid by the purchaser.

^'Counsel have not furnished us, nor has our
search revealed, a case such as this, wherein the
lease agreement provided, 'and all moneys paid by
Lessees to Lessors shall be forfeited as liquidated

damages to Lessors.' Appellant insists that the
above clause must have referred to the $5,000.00
paid at the time of the execution of the lease. We
are satisfied that the $5,000.00 was the lessees'

contribution to the cost of the construction of the
parking lot, the cost of which was to be shared
jointly by the parties.

"Although, as stated above, we have found no
case holding that 'all moneys paid by Lessees shall

be forfeited as liquidated damages,' we see no rea-

son why the parties may not so contract if they
desire to do so. When the parties to this lease

agreement contracted, the lessees contributed
$5,000.00 as their share of the cost of the construc-

tion of the parking lot. At the expiration of the

term, which was to run ten years, the improvements
would belong to the lessor. No testimony was given
as to the intention of the parties and that intention

must be gained from the language which they
themselves used.

''It could very well be that the parties, realizing

that the lessees were contributing $5,000.00 to-
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ward the construction of a service station which
they were to occupy for ten years and which would
then belong to the lessor, considered the fact that
at some time during the term of the lease (here it

was two and one-half years), lessees might de-

fault, thus giving the lessor the right to terminate
the lease. It would be a fair interpretation of the

agreement that the parties stipulated that, in such
an event, considering the fact that the time of the

full ownership of the property in the lessor would
thus be accelerated, the only damages to which the

lessor would be entitled because of the default of

the lessees, would be the moneys which they had
already paid to him.

"Counsel for respondents stated, in oral agree-

ment at the departmental hearing, that the liqui-

dated damage provision was merely 'thrown in' in

order to be overly cautious. At the En Banc hearing
he stated that the including of that provision was
inadvertent and was therefore superfluous. Never-
theless, it is there, and respondents are bound by
it. It should be noted that the provisions in the

lease concerning forfeiture and liquidated damages
are both included in one paragraph, consisting of

one sentence. There is no question but that the

lease was drawn by respondents' counsel. Where a

lease is capable of more than one construction, the

courts will adopt that construction most favorable

to the lessee. Anderson vs. Ferguson, 17 Wn. (2d)

262, 135 p. (2d) 302, and cases cited. See also

Dorsey vs. Strand, 21 Wn. (2d) 217, 150 p. (2d)
702.

"We are of the opinion that the parties, by
agreement, limited respondents' damages, in case

of their termination of the lease and recovery of

possession because of the failure of the lessees to

pay the rentals when due, to the moneys thereto-

fore paid by lessees to respondents."

It is clear from the foregoing that liquidated damage

clauses are enforced according to their terms. This is
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particularly appropriate in the case at bar where the

contract was drawn by the party against whom the

liquidated damage clause is asserted.

The respondent here wrote both contracts and the

same must be construed against it.

In Willett vs. Davis, 30 Wn. (2d), 622, 193 p. (2d)

321, the Supreme Court stated at page 636:

"The agreement does not seem to us ambiguous
on this point ; but, if it is, the construction we have
placed upon it is a reasonable one, and, since the
contractors prepared the contract, any doubt should
be resolved in favor of the owners. State Bank of

Wilbur vs. Phillips, 11 Wn. (2d) 483, 119 P. (2d)
664; Dorsey vs. Strand, 21 Wn. (2d) 217, 150 P.

(2d) 702."

In McBride vs. Maryland Casualty Co., 128 N.J.L.

64, 23A. (2d) 596, 138 A.L.R. 932, the Court stated

(p. 935of A.L.R.):

"It is not the province of this court to alter a
contract by construction or to make a new contract
for the parties; its duty is confined to the inter-

pretation of the one which they have made for
themselves, without regard to its wisdom or folly,

as the court cannot supply material stipulations

or read into the contract words which it does not
contain. 13 C.J. page 525; 17 C.J.S., Contracts Sec.

296.

In Hospital vs. United States Fidelity and Guaranty

Co., 177 Md. 615, llA. (2d) 457, 128 A.L.R., 931, at

page 937 (of A.L.R.) the Court stated:

"But with that contention, we do not agree, re-

gardless of the merit and justice of the claims of

the above character. The unbending rule applica-

ble to the construction of contracts is that when-
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ever the parties to the same define the limits of

their rights and obligations, the compact controls,

and no discretion is lodged in the court to weigh
and apply equities in conflict with that compact."

In Finch vs. King Solomon Lodge No. 60, 40 Wash.

2d, 440-443, 243 P. (2d) 645, the Court said:

"To conclude that this case is governed by that

rule would result in the assumption by the courts

of the power to make contracts, in addition to their

duty to enforce them. The latter is our only proper
province, and we cannot undertake the former.
See Keys vs. Klitten, 21 Wn. (2d), 504, 520; 151
P. (2d) 989 (144) cited in KVI, Inc. vs. Koern-
becher, 24 Wn. (2d), 1943, 965, 167 P. (2d) 1002
(1946) and St. Paul & Tacoma Lbr. Co. vs. Fox,

26 Wn. (2d) 109, 131, P. (2d), 194, (1946), and
cases cited."

In Jackson vs. Domschot, 40 Wash. (2d) 30, 239 P.

(2d) 1058, the Court stated:

"We have consistently held that we cannot upon
general considerations of abstract justice make a

contract for the parties that they did not make
themselves. Merlin vs. Rodine, 32 Wn. (2d) 757,

203 P."

The liquidated damages provision in the contract

in the instant case provides as follows

:

"First party hereby stipulates and agrees not

to sell or otherwise dispose of any of the potato

crop to he grown upon the aforedescribed real prop-

erty to any person, firm or corporation other than
the second party. It is hereby further mutually
agreed that inasmuch as it is impossible at this

time to fix and estimate the actual damages which
may be sustained by second party in the event first

party shall fail to abide by their agreement to

market their entire 1952 potato crop through sec-
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ond party, such damages are accordingly estimated
and agreed upon as fifteen (15c) per cwt. for all

marketable potatoes grown upon the aforesaid real

property and disposed of by first party, as liqui-

dated damages, which sum shall be allowed in any
action brought by the second party to recover dam-
ages for the breach of this agreement by the first

party should the second party elect to bring such
an action."

It is significant that this clause states ^^any of the

potato crop to be grown upon the aforedescribed real

'property,''^ and it also provides ^Ho market their entire

1952 potato crop through second party^ ''Such dam-

ages are accordingly estimated and agreed upon at fif-

teen cents per cwt. for all marketable potatoes grown

upon aforesaid real property and disposed of by first

party, as liquidated damages.'^

There are no limitations of any nature in these

words, the provision is explicit and for the Court to say

that the special car contract is not covered by the liq-

uidated damage provision means that the Court, con-

trary to the clear wording of the contract, has deleted

that portion referring to liquidated damages simply

because as the trial court stated, it is "unreasonable

and inappropriate." Futhermore, there is simply no

evidence whatever to support the finding (R. 56) that

the parties understood the liquidated damage provision

did not apply, as the court inferentially implies when

using the words, "unreasonable and inappropriate."

The District Court correctly held and found that

the oral agreement of May 28, 1952, was simply a

modification of Exhibit A, the written crop marketing

agreement. He found as follows (R. 55)

:
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"9. The contract between the parties of May 28,

1952, covered a portion of the subject matter of

the crop growing and marketing agreement of

March 27, 1952. The contract of May 28, 1952, was
not a separate and independent contract, but was
a modification of the Crop Growing and Marketing
Agreement of March 27, 1952. * * *"

In view of the foregoing, namely that the oral agree-

ment of May 28th, constituted a modifying agree-

ment, it is clear that the liquidated damage provision

is applicable to the 15 cars of contract potatoes as well

as the balance of the crop because it is the law that a

subsequent agreement modifying a former agreement

modifies only the terms expressly modified, and all of

the remaining terms of the first agreement remain in

full force and effect. See Simmons vs. Price, 238 Ky.

332, 38 S. W. (2d) 6; Gray vs. Sheppard, 359 Mo. 505,

222 S.W. (2d) ; Witkofski vs. Daniels, 329 Pa. 452,

198 A. 19, where the court said, p. 21:

" 'When A and B enter into a contract and B
later asks for a modification of an item in that

contract and A consents to it, the modified contract
is precisely the same as the old contract in every
respect, excepting the item modified. In Couch's
Encyclopedia of Insurance Law, Vol. 6, Section

1384, page 4974, appears the following: The re-

formed contract contemplates that the other terms
and conditions shall continue and apply to the re-

formed policy, and that it shall differ only as to

the matters upon which the parties have agreed.'."

See also Wager vs. Odden, 148 Wash. 188, 268 Pac.

151, where the court said, page 191:

*'It will thus be seen that the issue which the

trial court was called upon to decide was this:

Where the written agreement was completely in il
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force between the parties, was the modification
with reference to the sale and disposition of logs

arising by reason of operations under the written
contract such a modification thereof or departure
therefrom as to nullify the contract of arbitra-

tion?"

"In support of his contention that the arbitration
provision was thereby set at naught, appellant has
laid stress upon some of our former decisions,

notably. Van Home vs. Watrous, 10 Wash. 525;
39 Pac. 136; Sweatt vs. Bonne, 60 Wash. 18, 110
Pac. 617; Russell & Gallagher vs. Yesler Estate,

89 Wash. 260, 154 Pac. 188.

* * *

"These cases are not helpful in determining the
present controversy. The first case alone presents
events subsequent to the original contract and there
the changes were very marked and substantial. In
the present case, the written contract is the real

thing in controversy.

"The parties made no new contract at all. They
merely modified the old in certain particulars. Ap-
pellant recognized that his rights were governed,
in the main, by the written contract, and not only
set it out in his complaint, but notified the court
that 'the whole written agreement is in force

—

the whole written agreement is in force; and that

he was bound by all its terms except as to 'manner
of payment'."

"* * * The modification still left the same par-

ties, the same objects, the same contract with the

change only as to payments."

See also Western Dredging Co. vs. Alderwood

Farms, 163 Wash. 615, 1 P. (2d) 892.

In Simmons vs. Price, supra 238 Ky. 332, 38 S.W.

(2d) 6, the court said (p. 7)

:

"It is entirely proper for the parties to a writ-
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tion of the writing, and especially to postpone the

time fixed for performance. It may be done by
subsequent contract or conduct. The agreement of

alteration may be oral, if that form of contract is

not forbidden by the statute of frauds, 6 R.C.L.
914. A verbal contract changing a term of a writ-

ten contract preserves all the provisions of the

written contract, except in the particulars and to

the extent it is modified by the later contract. Such
a contract of renewal or extension is not invalid

for want of consideration."

See also 17 C.J.S. 869, where the rule contended '

for here is summarized as follows (p. 870)

:

I

*'The general rules of construction, stated supra
Sections 294-372, apply to a modified contract, and
supplemental contracts will be construed in con-

nection with the prior contracts between the par-

ties, and a modification will be treated as if it were
part of the original agreement.'^

In view of the foregoing authorities, we respectfully

submit that the liquidated damage provision is applic-

able to the agreement of May 28, as well as the written i

crop marketing agreement (Ex. A).

Assuming that this court finds that appellant first 1;

breached the agreements of the parties, he is, then,

in accordance with the foregoing, liable for the pota-

toes harvested upon the property in question and not

delivered to respondent, only at the rate of 15 cents

per 100 pounds.

The record shows (R. 55) that appellant after Au-

gust 4, 1952, when respondent applied the potatoes to

the oral agreement rather than to the written contract,

as directed, the appellant sold elsewhere a total of
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10,649 100-pound sacks of potatoes. Respondent's dam-

ages, therefore, could not exceed, under the liquidated

damage provision, the sum of $1,597.35.

II.

RESPONDENTS' PRIOR BREACHES EXCUSED

APPELLANTS' NONDELIVERY OF POTATOES

AFTER AUGUST 4, 1952.

Respondent breached the contract between the par-

ties, thereby excusing performance by the appellant.

Under this heading we will treat specification of er-

rors Nos. 1, 2, 3, 5, 6, 7, 8, and 9.

After August 4, 1952, appellant made no further

deliveries to respondent, but sold his potatoes else-

where. His refusal to deliver further to respondent

was justified, as respondent had materially breached

the contract by, on July 31, 1952, insisting that de-

liveries on August 4, 1952 would have to be on the

"oral contract," although appellant had until Septem-

ber 10, 1952, to deliver under that agreement, and by

applying the potatoes delivered on August 4, 1952,

to the oral agreement contrary to appellants' direction,

and by crediting for the same at the contract price of

$45.00 per ton, and refusing to credit respondent for

the same at $85.00 per ton, the then market price on

August 4, 1952, in accordance with the written agree-

ment. Appellant made repeated demands for the $85.00

per ton on August 4, 1952, and was refused (R. 193-

194). It was not until the next day, August 5, 1952,

that appellant began delivery elsewhere (R. 23).

In this case, under the terms of the oral modifica-
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tion agreement, which as we have seen above, must be

construed together with the written agreement (Ex.

A) appellant was required to deliver 15 cars of pota-

toes ''before September 10, 1952." This provision clear-

ly gave appellant, the seller, the choice of delivering

these 15 cars of potatoes at any time up to September

10, 1952, at his choosing.

The courts have even held that where no time of

delivery is specified, deliveries may be made at any

time at the sellers' convenience.

See Branker vs. Bowman, 156 P. (2d) 898, 62 Ariz.

214; Rosenau vs. Lansing, 232 P. 648, 113 Or. 638;

Bahnsen vs. Leaf, 197 N.Y.S. 160, 203 App. Div. 618.

Thus in the first case cited it is said

:

I
*'We believe that the contract in stating the

cattle to be received anywhere from Nov. 1 to Nov.
15 recognized this performance uncertainty inher-

ent in the seller's business. We conclude that the

seller could have complied with the terms of the

contract by delivery at any time between Novem-
ber 1st to November 15th, and that the buyer con-

tracted to receive the cattle any time they were
delivered between the dates fixed. In all events, the

appellant did select a date for the delivery of the

cattle; to-wit, November 10th. Appellee, at the

special instance and request of the appellant, or-

dered the cars and made the shipping arrange-
ments, delivered the cattle, and loaded them on the

cars. Upon this event, time became of the essence

of the contract. Appellant then and there breached
the contract by his failure to appear, receive the

\

cattle and pay for the same."

Where the contract between a buyer and seller pro- -

vides for delivery on or before a certain date the seller
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has the option of delivering at any time on or before

such date.

See Henry vs. Lane, 128 F. 243 ; Kauscher vs. Na-

tional Builders, 92 N.E. (2d), 702; 87 Ohio App. 403;

Pinkham vs. Haynes, 68 A. 642, 103 Me. 112; Willis-

ton on Sales, Sec. 452 ; 77 C.J.S. 865.

A parallel rule is the rule under the Negotiable In-

struments Law that the maker of a note payable on

or before a certain date may make the payment at any

time at his option on or before the given date. Per-

formance is not due until the last date specified.

Consequently respondent here had no right to direct

appellant to make deliveries under the oral modifica-

tion agreement on August 4th, 1952, since appellants^

only obligation was to make deliveries before Septem-

ber 10, 1952.

In thus insisting upon a condition not contemplated

by the contract, the respondent first breached the

agreement between the parties and excused the seller

from making further deliveries. Non-performance by

the seller is excused where the buyer insists upon con-

ditions not contemplated by the contract.

See 77 C.J.S. Goerlitz vs. American Linseed Co., 246

Pac. 240, 117 Okla. 299, 55 C.J.S. 475; Alwart Bros.

Coal Co. vs. Royal Colliery Co., 234 Fed. 20 ; Cochran

vs. Chetopa Mill, 88 Ark. 343, 114 S.W. 711; Park

Steel Co. vs. Staver Carriage Co., 220 111. 412; 77 N.E.

174 ; Edelstone vs. Schimmel, 233 Mass. 45, 123 N.E.

333. Ackerman vs. Astoria Veneer Mills, 11 N.Y.S.

528. Elizabeth City Milling Co. vs. Phillips, 182 N.C.
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2108 S.E. 317. Hauser vs. Atherton, 167 Pac. 1109, 98 i

Wash. 386.

The rule is well illustrated in Hauser vs. AthertoTij
,

167 Pac. 1109, 98 Wash. 386, where the identical ques-

tion was before the court. There under a contract for

the sale of wheat, the purchaser was entitled to a de-

duction of but 2.46% for smut, but demanded a de-

duction of 3%. In holding that he could not recover

damages for failure to deliver, the court said, (p.

389):

"We have not overlooked the fact that the re-

spondent testified that he would not have acceded
to a deduction of more than one pound per bushel,

but before appellant could prevail it was necessary i

that he offer to perform the contract according to

its terms and show that the respondent had re-

'

fused to so perform. In other words, before thei

appellant could put the respondent in default, the (

latter had a right to an opportunity to refuse tO(

perform with an offered deduction on the part of ]

the appellant of two and forty-six hundredths cents j

per bushel."

In 77 C.J.S. 74, that rule is summarized: -1

"Non-performance by the Seller is excused where
the buyer insists on conditions not contemplated
by the contract. * * *''

Here the respondent, the buyer, refused to accept;

delivery of the potatoes under the written crop mar-

keting agreement at current market prices and wrong-

fully applied the same upon the oral modification i

agreement, and insisted upon crediting appellant at

the contract price of $45.00 per ton. That this consti-

tuted a material breach in the contract is further dem-
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onstrated by the line of cases that hold that the refusal

of a buyer to accept delivery of an installment excused

the seller from delivering the remainder.

In 2 Williston on Sales, Section 467, Page 773, it is

said:

"In accordance v^ith the prevailing American
view, also, complete default in accepting one in-

stallment is held to excuse the seller from deliver-

ing the remainder."

See Hamilton vs. Thrall, 7 Neb. 210, v^here the court

said on page 218:

"On the part of the defendant in error it is con-

tended that the provision of this contract in regard
to the leasing of the furniture, and those in regard
to the purchase of the perishable goods by defend-
ant, and their repurchase by the trustee, are in-

dependent stipulations, each resting upon different

and independent considerations; and that, accord-
ing to this construction, by the terms of the leasing

of the furniture, the plaintiffs covenanted to fur-
nish the hotel with furniture to cost, with freight

added, the sum of twenty-five thousand dollars in

excess of the value of the perishable goods pur-
chased by defendant. We think that the construc-
tion contended for by the defendant cannot be
maintained, because it seems quite clear from an
examination of the instrument that the different

stipulations are so dependent on each other, that
neither one can be effective without the other. The
covenant to purchase perishable goods by the de-

fendant could not be enforced without the lease of

the furniture ; and the lease of the furniture could

not be enforced without the purchase of the perish-

able goods, for the enforcement of the one stipula-

tion depends upon compliance with the other.

"In Bank of Columbia vs. Hagner, 1 Peters, 465,
it is said that, 'Although many nice distinctions
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are to be found in the books upon the question
whether the covenants or promises of the respective
parties to the contract are to be considered inde-

pendent or dependent; yet it is evident the latter

construction as being obviously the most just;' and
even where several instruments are made at the

same time relating to the same subject matter, they
must be construed together as one transaction to

discover what was the true contract between the

parties. Makepeace vs. Harvard, 10 Pick. 298. Pen-
niman vs. Hartshorn, 13 Mass., 90.

See Makepeace vs. Harvard, 10 Pick. 298, where the

court said, page 301:

"The first point for the consideration of the

Court is, what was the nature of the contract be-

tween these parties.

"We agree with the original defendant's counsel,

that the several instruments made at one and the

same time, and having relation to the same sub-

ject matter, must be taken to be parts of one
transaction and construed together, for the pur-
pose of showing what was the true contract be-

tween the parties. For this purpose the memoran-
dum subjoined to the note, and also the separate
memorandum, signed by the plaintiff's attorney,

and making known an agreement of the parties

respectively, are all to be considered together."

Thus, respondent's failure to comply with the writ-

ten crop marketing agreement and pay the prevailing

market price constituted a repudiation of the market-

ing agreement and released the appellant from any

obligation to make further deliveries under said writ-

ten crop marketing agreement as originally executed

or as orally modified by the modification agreement

of May 28, 1952.

In support of the foregoing is the Annotation found
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in Edgar vs. Grocers' Wholesale Co., 38 A.L.R. 205,

298 Fed. 878, (8th Cir.) where the court states at

page 209

:

"By the great weight of authority the English
doctrine of anticipatory breach has been adopted
by American courts, but with some modifications.
The defendant's repudiation was absolute, so the
plaintiff had the right, in the situation as it then
existed, either to treat the notice as a breach and
bring suit promptly, or await the time of perform-
ance and bring its action thereafter. In either

event it was excused from the necessity of perform-
ing or being ready to perform. For an interesting

discussion of this question, see Williston on Con-
tracts, vol. 3, pp. 2345-2391 ; Roehm vs. Horst, 178
U.S. 1, 44 L. ed. 953, 20 Sup. Ct. Rep. 780; 13
C. J. 651 et seq; United Press Asso. vs. National
Newspaper Asso. (CCA. 8th) 150 CCA. 429,
237 Fed. 547."

Respondent, furthermore, should not be able to

maintain this action since respondent cannot show per-

formance of the agreements on his part.

In Williams vs. Wright, 68 Wash. 341, 123 Pac. 446,

an action was brought to recover damages for the al-

leged breach of written contract under which respond-

ents, who had obtained a contract from the City of

Tacoma for the construction of headworks and tunnel

for its hydroelectric power plant on the Nisqually river,

sublet the tunnel work to appellant. The breach plead-

ed was the wrongful termination of the contract by

respondents, and their refusal to permit appellant to

proceed with the work, the Court said (p. 342) :

"Among other of its material stipulations, it

provided that appellant might begin work upon
the approval and acceptance of a bond in the sum
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of $25,000.00 conditioned for the faithful perform-
ance of the work under the contract. A further
provision was that appellant should diligently pro-

ceed with the work, and that his progress should
average not less than eight feet per day at each
end of the tunnel; otherwise respondents might
declare a forfeiture of the contract.''

*'Conceding that he was working under the writ-

ten contract, he cannot escape the fact that he had
breached this contract in two particulars. He had
not given the bond, nor had he made the progress
expressly required. Having failed to fully comply
with his contract, he could not make it the basis

of a recovery. Having himself breached it, he could
no longer stand upon it and insist upon a strict

reading of its terms, unless these admitted breaches
were waived and excused."

In Power vs. Chadwick, 166 Wash. 398, 7 P. (2d)

24, the Court said (p. 409)

:

^'In order to maintain a suit upon a contract,

a party must first show that he himself has per-

formed the terms and conditions of the contract."

In Downs vs. Smith, 169 Wash. 203, 13 P. (2d)

440, the Court said (p. 206)

:

"It is true that one who seeks to enforce the

terms of a contract against another or to recover

damages for the breach of the contract by another
must show that there has been no breach on his

own part. This is on the theory that no one who
has himself breached a contract cannot thereafter

enforce the contract against the other party."

"It is a fundamental rule of contract law that

one party itself in substantial default, may not

hold the other party to his contract at common
law. Wicker vs. Bromfield, 34 Fed. 2d 377, 385."

In the case of Sheketoff vs. Prevedine, 133 Conn.
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389, 51 A. (2d) 922, 171 A.L.R. 1009, the Court stat-

ed (p. 1011 of A.L.R.)

:

"From what we have said it follows that the

receipt of the commission by the defendants was a
condition precedent to their liability under the

agreement. Restatement, 1 Contracts 250. See
Blakeslee vs. Board of Water Commr's. of City of

Hartford, 106 Conn. 642, 139 A. 106, 55 A.L.R.
1319.

"As a general rule, conditions which are either

expressed or implied in fact must be exactly ful-

filled or no liability can arise on the promise which
such conditions qualify. The reason for this is ob-

vious. The promisor can only be held liable accord-
ing to the terms of the promise which he makes.
* * * The condition is part of his promise qualifying

and limiting it, and his promise, as matter of plain

fact, is not broken until the condition has happened
or has been performed."

In Slaughter vs. Barnett, 114 Fla. 352, 154 So. 134,

102 A.L.R. at page 1080, the Court said:

"A mere assertion that the party will be unable,

or will refuse to perform his contract, is not suffi-

cient ; it must be a distinct and unequivocal absolute

refusal to perform the promise and must be treated

and acted upon as such by the party to whom the
promise was made; for if he afterwards continue
to urge or demand a compliance with the contract,

it is plain that he does not understand it to be at

an end.

"The better rule, and the one which we think
should obtain in this jurisdiction, is that a mere
statement by the vendor before the date fixed in

the contract for him to perform that he does not
intend to carry out his agreement does not give to

the vendee an immediate cause of action and entitle

him to bring an action at once as for a breach of
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the contract, unless the anticipatory breach is ac-

companied by some fact which shows a direct, un-
equivocal, and absolute purpose to breach the con-

tract amounting in substance to an actual breach."

It is clear from the foregoing that the respondent

by refusing to accept the deliveries of August 4, 1952,

upon the written crop marketing agreement, breached

the agreements between the parties. Clearly the ap-

pellant was entitled to deliver on August 4th^ at the

then current market price ; and by respondent's breach

in applying the deliveries of August 4th to the oral

agreement at $45.00 per ton contrary to the terms and

provisions of both the written agreement and the oral

agreement, appellant was excused from making any

further deliveries of potatoes to respondent.

It is extremely significant that respondent has taken

no exception to or cross appealed from the second para-

graph of finding fact No. 5, made by the trial court.

In this finding the trial court determined that the

appellant was entitled to the market price of $85.00

per ton for the deliveries of August 4, 1952. Thus the

court found (R. 51)

:

"On August 4, 1952, defendants delivered and
sold to plaintiff from the property covered by the

said Crop Growing and Marketing Agreement, and
under the terms of said Crop Growing and Mar-
keting Agreement, 1259 100-pound sacks of U. S.

No. 1 potatoes at $85.00 per ton, or at $4.25 per
100-pound sack, for a total amount of $5,350.75,

less $251.80 for sorting resulting in a net amount
due and owing defendants from plaintiff in the

sum of $5,098.95 on account thereof."

Thus, the trial court clearly recognized that the ap-
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pellant was entitled to and did direct that the deliv-

eries of August 4, 1952, be applied on the written crop

marketing agreement (Ex. A), at the current market

prices.

This, we submit, conclusively establishes the appel-

lant's contention that respondent breached first when

it insisted on July 31, 1952, that the August 4, 1952,

deliveries would have to be on the oral agreement at

contract prices ($45.00 per ton), and when it applied

those deliveries of August 4th, on the oral agreement

and credited appellant accordingly. This last is of

course conclusively established by the pre-trial order,

paragraph 13, which reads as follows (R. 25)

:

*'* * * On August 4, 1952, the defendants de-

livered to the plaintiff 1259 100-pound sacks of

U. S. No. 1 potatoes, and the plaintiff credited to

the defendants the sum of $2.25 per cwt., less a
sorting charge of $251.80, or a net credit of

$2,580.95, * * *."

And by the testimony of Howard Michaelis, respond-

ent's representative (R. 144)

:

"Q. (By Mr. Hawkins) : The U. S. No. 1 pota-
toes you paid $50.00 a ton for on August 4th, or
$45.00?

A. $45.00.

Q. $45.00 a ton for—

A. Those were Long Whites."

Thus, by crediting appellant at only $2.25 per cwt.

($45.00 per ton) for the August 4, 1952, deliveries,

respondent clearly broke the agreements, for as the

trial court recognized, respondent had no right to do
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so, for it was obliged to credit the then market price at

$85.00 per ton.

Thus, by on July 31, 1952, insisting that deliveries

on August 4, 1952, would have to be on the "oral con-

tract," although appellant had until September 10,

1952, to deliver under that agreement, and by apply-

ing the potatoes delivered on August 4, 1952, to the

oral agreement, contrary to appellants' direction, and

by crediting for the same at the "contract" price of

$45.00 per ton, and refusing to credit respondent for

the same at $85.00 per ton, the then market price, on

that date, August 4, 1952, the respondent so breached

the entire agreement between the parties, so as to ex-

cuse further performance by the appellant.

CONCLUSION

It is appellants' position that respondent's breaches

on and before August 4, 1952, excused further deliv-

eries to respondent thereafter. The judgment should

be reversed with directions to enter judgment for ap-

pellant for the market price of the potatoes delivered,

less advances, and less sorting and handling charges,

but without any deduction for damages, as shown by

Appendix A.

Respectfully submitted,

Kenneth C. Hawkins
Stephen E. Chaffee

Attorneys for Appellant
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APPENDIX "A"

Deliveries

Augustl, 1952(R.25)
1027 100-lb. sacks U. S.

No. 1 @ $80.00... $4108.00

206 100-lb. sacks U. S.

No. 2 @ $50.00... 515.00

$4623.00

Less sorting and handling 246.60 $ 4,376.40

August 4, 1952 (R.25,52)
1259 100-lb. sacks U. S.

No. 1 @ $85.00... $5350.75

135 100-lb. sacks U. S.

No. 2
135 100-lb. sacks combi-

nation 777.25

$6128.00

Less sorting and handling 315.20 $ 5,812.80

Total Credits $10,189.20

Less Advances (R.23) 5,792.40

Balance Due Appellant, plus
interest at 6% per annum
from August 4, 1952 $ 4,396.80
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SUMMARY OF ARGUMENTS

(1) Based on all of the evidence and the reasonable

inferences to be drawn therefrom, the Trial Court cor-

rectly found in its Findings of Fact that the liquidated

damage provision of the Crop Growing and Marketing

Agreement, dated March 27, 1952, was inappropriate

and inapplicable to the modifying contract of May 28,

1952. The Trial Court correctly found that the evidence

did not support Appellants' claims and contentions that

the Uquidated damage provision of the Crop Growing

and Marketing Agreement of March 27, 1952, was ap-

pUcable to the modifying agreement of May 28, 1952.

(2) Based on all of the evidence and the reasonable

inferences to be drawn therefrom, the Trial Court cor-

rectly held that Appellants in the first instance mate-

rially breached their agreements with Appellee. The

Trial Court further correctly found that Appellants'

claims and contentions that Appellee had breached its

agreements with Appellants were unsupported by the

evidence. The Trial Court correctly concluded as a con-

clusion of law that Appellee in no way breached its

agreements with Appellants, and that there was no

breach of contract on the part of Appellee. The Trial

Court correctly found that Appellants had committed an

anticipatory repudiation of their agreements with Ap-

pellee on August 5, 1952, and that Appellants thereafter

committed further breaches of their agreements.

(3) The Trial Court did not prejudice Appellants by

refusing to submit to the jury in connection with the



special verdict, Appellants' proposed interrogatories Nos.

1 and 2, in that the Trial Court in its Findings of Fact

resolved said interrogatories favorably to Appellants.

(4) Appellants' contention that it understood that

its proposed instructions would be considered by the

Court as proposed special interrogatories are completely

without foundation. Judge Driver's statement bearing

on this issue in no wise supports Appellants' contentions.

APPELLEE^S ANSWER TO APPELLANTS'
ARGUMENT RE LIQUIDATED DAMAGES

On March 27, 1952, the parties entered into a "Crop

Growing and Marketing Agreement" (Exhibit A, R. 9-

14). Essentially, this agreement provided that the Ap-

pellants were to grow, harvest and deliver certain po-

tatoes to Appellee; Appellee was to provide Appellants

with the wherewithall to grow such potatoes, except the

land, machinery, water, equipment and labor, which

were to be provided by Appellants; Appellants were to

deliver the potatoes to Appellee "in proper season;"

Appellee was to purchase them at delivery time "at the

then prevailing market price;" Appellee was given a

security interest in the crop to be grown, to secure its

advances and loans as well as Appellants' performance;

and finally the agreement contained a liquidated dam-

age provision in the amount of 15^ per cwt. or $3.00

per ton, payable to Appellee in the event Appellants

failed to market their potatoes through Appellee. The

agreement was silent as to the time of payment—this



for the reason that the agreement provided that "all

advances and loans of whatsoever nature and whenso-

ever made by second party unto first party shall be

deducted from any monies owing first party by reason

of the premises" (R. 10). This provision contemplated

that a net balance be determined during the course of

Appellants' deliveries to Appellee. In the first sentence

on page 6, of their Brief, Appellants state that "the

respondent agreed to pay for said potatoes as delivered

at the market price at the time of delivery." This is a

misstatement of fact as to the agreement re time of

payment.

Appellee contended that prior to and about May 28,

1952, it entered into a second agreement with Appellants

which provided for the purchase of 10 cars of Russets,

U. S. #1 and 5 cars of Long Whites, U. S. #1 potatoes,

respectively at $50.00 and $45.00 per ton, less sorting,

delivery before September 10. Appellee further con-

tended that said agreement was oral, and was evidenced

by its check, payable to Appellant, Tony Palmiero, in

the amount of $1500.00, and by the voucher attachment

to said check (Exhibits 2 and 2 -A). The voucher pro-

vided as follows:

"advance on potatoes—10 cars Russets US#1 @
$50.00 ton less sorting—5 cars Longwhites US#1 @
$45.00 ton less sorting—delivery before Sept. 10th

Prosser acct."

Appellant, Tony Palmiero, admitted cashing the check,

retaining the voucher in his possession at all times there-

after, but denied all of the Appellee's other contentions

with respect to the said agreement. The jury, in answer



to question No. 1, of the special verdict, found fully in

favor of Appellee on this issue (R. 47).

In the Pretrial Order (R. 21-33), Appellee contended

that there were two distinct measures of damage ap-

plicable by reason of Appellants' breaches of contract.

By Appellants' breach of the Crop Growing and Mar-

keting Agreement, Appellee claimed liquidated damages

pursuant to paragraph 7 thereof (R. 27—paragraph 4).

By Appellants' breach of the modifying agreement made

prior to and about May 28, 1952, and evidenced by the

said check and voucher, Appellee claimed damages based

on the difference between the fixed prices stipulated in

said agreement and the market prices at the time of the

breach thereof (R. 30—paragraphs 7and 8).

Appellants' specifications of error 4, 5, 6 and 9

hinge on the theory that all Appellee's damages must

be and are limited by the liquidated damage provision

contained in paragraph 7 of the Crop Growing and Mar-

keting Agreement. Judge Driver, having been urged by

Appellants to adopt this theory as a matter of law,

refused to do so. Moreover, he made special Findings

of Fact on this issue in accordance with Appellee's con-

tentions, being Findings of Fact No. 9 and 11.

The Crop Growing and Marketing Agreement in-

volved in this case was made and entered into on March

27, 1952 (R. 12). At the time of the making of this

agreement it is clear that the parties did not know what

actual damages Appellee would suffer in the event

Appellants failed to abide thereby. This fact is clearly



established by paragraph 7, of said agreement, which

states (R. 11-12):

'<* * * It is hereby further mutually agreed that

inasmuch as it is impossible at this time to fix and

estimate the actual damages which may be sus-

tained by second party in the event first party shall

fail to abide by their agreement to market their

entire 1952 potato crop through second party, such

damages are accordingly estimated and agreed upon

as fifteen (15^ per cwt., for all marketable potatoes

grown upon the aforesaid real property and dis-

posed of by first party, as liquidated damages, which

sum shall be allowed in any action brought by the

second party to recover damages for the breach ot

this agreement by the first party should the second

party °elect to bring such an action."

Pursuant to the provisions of said agreement, Ap-

pellee purchased for the use and benefit of Appellants,

Russet seed foundation, Morcrop fertilizer. White Rose

seed, and other potato seed in a total amount of $5,-

792.40 (R. 22-23). Appellants were perfectly satisfied

with whatever Appellee did during the months of April,

May, June and July, 1952, under said agreement (R.

217), this being the period when Appellee furnished

Appellants necessary seed and fertilizer to plant and

grow Appellants' potato crops.

Approximately two months after the making of the

Crop Growing and Marketing Agreement, the parties

entered into a second agreement, oral in nature, and

evidenced by Appellee's Exhibits 2 and 2A. The con-

tents of the voucher, Exhibit 2-A, have heretofore been

quoted.

As heretofore noted, the Crop Growing and Mar-

keting Agreement was made and entered into on March



27, 1952. At the time of the making of said agrement

the parties agreed to a liquidated damage provision,

because they could not estimate or fix, at the time of

the making of said agreement, what Appellee's actual

damages would amount to in the event Appellants failed

to abide thereby. This fact, known to the parties at the

time of the making of the agreement, together with its

specific and agreed fluidness relative to the time of

delivery and the prices to be paid for the potatoes at

delivery date, made the stipulated or liquidated damage

provision a safeguard to both parties. The Crop Grow-

ing and Marketing Agreement provided that Appellants

were to "deliver in proper season, the 1952 potato crop

to be grown upon the aforesaid real property" (R. 9).

It did not stipulate any fixed price for the potatoes when

delivered. Appellee agreed to purchase the potatoes when

so delivered, "at the then prevailing market price"

(R. 10).

The modifying agreement of May 28, 1952, was made

approximately two months after the Crop Growing and

Marketing Agreement. Prior to that time, being either

the last part of April or the early part of May, 1952,

Howard Michaelis, Appellee's resident agent in Wash-

ington, and Appellant, Tony Palmiero, discussed the

market prices for potatoes, and also discussed contract-

ing potatoes at fixed prices for future delivery (R.

67-68).

Thereafter, about the second or third week in May,

1952, Appellant, Tony Palmiero, telephoned Howard

Michaelis, in Moses Lake from Prosser, and Tony Pal-

miero stated that he would like to sell 5 cars of Long
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White potatoes and 10 cars of Russet potatoes (R. 68-

69). The testimony relating thereto reads as follows

(R. 68-70):

"A. Mr. Palmiero called me in Moses Lake from
Prosser and stated that he would like to sell an
additional five cars of Long White potatoes and ten

cars of Russet potatoes.

Q. And what did you say?
A. And wanted to know whether or not we

could place that many for future delivery, and I

stated at that time that we definitely could. The
price mentioned on the phone at that time was
also $40.00 for Whites and $50.00 for Russets, and
Mr. Palmiero said that he thought that the White
price, the contracting price in the Valley at that

time had risen to $45.00. He stated at that time that

he was calling from a gentleman's home in Prosser

and wanted to know when I would be down to

Prosser personally. At that time I didn't know and
I said that we would have to confirm that, that we
could confirm it then, right now, and he said that

he would like to do so because he wouuld like to

assure himself of a certain portion of his crop to

be sold that would guarantee him at least his cost

out of the crop, and that that would be all of the

potatoes that he would care to sell then for the

rest of that season."

^ ^ ^ ^ ^

"A. Well, I told him then that we would accept

those ten cars of Russets and the five cars of Whites.

Q. Did you state the price?

A. I did.

Q. What were they?

A. $50.00 for Russets and $45.00 for Long
Whites.

Q. What did Mr. Palmiero say?

A. He said that he would accept it."

A week after this conversation Michaelis visited Pal-

miero at the latter's ranch. On this occasion Palmerio



asked for a cash advance of $1200.00, and Michaelis

suggested he would send him $1500.00 as an advance

deposit on the 15 cars of potatoes which were sold by

Palmiero to Appellee on the occasion of the Michaelis-

Palmiero telephone conversation of a week prior (R. 70).^

When Michaelis and Tony Palmiero made their oral

agreement with respect to Appellee's purchase of said

15 cars of potatoes at fixed prices for future delivery,

Palmiero knew that Appellee was purchasing said 15

cars of potatoes for resale. Michaelis so told Palmiero

at the time (R. 77). Appellee then did commit and sell

those 15 cars bought from Palmiero (R. 81-82).

Michaelis and Palmiero knev/ that the liquidated

damage provision of the Crop Growing and Marketing

Agreement of March 27, 1952, was in the amount of 15^

per cwt. or $3.00 per ton. At the time Palmiero was

negotiating the sale of said 15 cars of potatoes to Ap-

pellee, he knew that their price was fluctuating. When
Michaelis mentioned $40.00 for the Whites, Palmiero

countered by saying that he thought that the White

price, the contracting price in the Valley at that time

had risen to $45.00 (R. 69). At the time he was nego-

'As an aside Appellee calls the Court's attention to the follow-

ing portion of Appellants' statement of the case contained on
page 6 of Appellants' brief: "Prior to harvest time, and on
May 28, 1952, the Appellant contacted Respondent for the

purpose of securing additional advances, and on May 28, Re-
spondent paid to Appellant the sum of $1500.00. At the time

of this payment the parties entered into an oral agreement

modifying said written Crop Growing and Marketing Agree-

ment (Ex. A)." Appellee is unav/are of the source of credible

testimony upon which Appellants rely for this statement of

purported fact.
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tiating with Michaelis, Palmiero knew that there was

great uncertainty in the potato price structure (R. 221).

Michaelis and Palmiero negotiated out in the first

instance the provisions of the Crop Growing and Mar-

keting Agreement of March 27, 1952. This was on the

occasion of a visit made by Palmiero and others to Red-

mond, in March, 1952. On the occasion of this visit

Palmiero and Michaelis came to an oral understanding

on the agreement (R. 63). Palmiero helped outline the

agreement (R. 186). Thereafter this oral understanding

was reduced to writing, and became the Crop Growing

and Marketing Agreement of March 27, 1952 (R. 63-

64).

The record shows that Michaelis and Palmiero have

been in the potato growing business for some time.

Michaelis grew potatoes for 4^ years prior to 1952 (R.

62). Palmiero has been engaged in farming on his own

since 1942, and has been raising potatoes since 1946

(R. 185).

With the whole factual background before him, with

the motivations and contemplations of the parties rela-

tive to the time elements and price elements involved

in the two agreements as well as all other material

conditions relative to the circumstances pertaining to

the making of the two agreements clearly established

during the trial, with the entire record of the proceed-

ings in mind, having had the opportunity of seeing the

witnesses, hearing their testimony, observing their de-

meanor, their expressions, motives and dispositions to

speak the truth, Judge Driver was called upon to find
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whether the parties—that is, in real effect, Michaelis on

the one hand and Tony Palmiero on the other hand,

—

contemplated and understood that the liquidated damage

provision in the amount of $3.00 per ton, as provided

for in the Crop Growing and Marketing Agreement, was

to apply to the modifying agreement of May 28, in the

event Tony Palmiero chose to refuse to deliver the 15

cars of potatoes contracted for thereby at fixed prices.

Having clearly analyzed the testimony and having

drawn such inferences reasonably to be deduced there-

from, Judge Driver made a clear finding of fact on this

issue. It is his Finding of Fact No. 9, reading as follows

(R. 55-56):

"9. The contract between the parties of May 28,

1952, covered a portion of the subject matter of the

crop growing and marketing agreement of March
27, 1952. The contract of May 28, 1952, was not a
separate and independent contract, but was a modi-
fication of the Crop Growing and Marketing Agree-

ment of March 27, 1952. The evidence clearly es-

tablishes that the parties, by their conduct and their

actions, contemplated and understood and agreed

that the May 28, 1952, contract modified the March
27, 1952, Crop Growing and Marketing Agreement
only as to the price and the time of delivery of the

15 cars of potatoes involved in the May 28, 1952,

contract, and further the evidence clearly shows
that the parties by their conduct and their actions

contemplated, understood and agreed that said 15

cars of potatoes involved in the May 28, 1952, con-

tract were removed and taken out of the 15^' per

cwt., liquidated damage provision contained in the

Crop Growing and Marketing Agreement of March
27, 1952. The evidence clearly establishes that the

parties by their conduct and their actions consider-

ed that the 15^ per cwt., liquidated damage pro-
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vision contained in the Crop Growing and Market-
ing Agreement of March 27, 1952, was appropriate
and germane to the Crop Growing and Marketing
Agreement of March 27, 1952, by reason of the
over-all provisions therein, and particularly by rea-

son of the fact that the price of potatoes to be sold

thereunder was to be determined by 'the then pre-

vailing market price' upon delivery; and likewise,

the evidence clearly establishes that the parties by
their conduct and their actions clearly understood
that the liquidated damage provision contained in

the March 27, 1952, Crop Growing and Marketing
Agreement was inappropriate and inapplicable to

the modifying contract of May 28, 1952, under
which the 15 cars of potatoes sold thereby were to

be paid for at a fixed price by reason of the fact

that said 15 cars of potatoes were sold and pur-

chased at a fixed price set forth in the modifying
contract of May 28, 1952."

Appellants contend in their brief that "* * * it is the

law that a subsequent agreement modifying a former

agreement modifies only the terms expressly modified,

and all of the remaining terms of the first agreement

remain in full force and effect" (B. 36). In support of

this contention Appellants cite the following authorities:

Simmons v. Price, 238 Ky. 332, 38 S.W. (2d) 6;

Gray v. Sheppard, 359 Mo. 505, 222 S.W. (2d)

742;

Witkofski V. Daniels, 329 Pa. 452, 198 A. 19;

Wager v. Odden, 148 Wash. 188, 268 P. 151;

Western Dredging Co. v. Alderwood Farms, 163

Wash. 615, 1 P. (2d) 892;

17 C.J.S. 869.

A perfunctory examination of Appellants' authorities

reveals that not one of them deals with the question of

liquidated damages in connection with a modifying
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agreement. A careful analysis thereof demonstrates the

fallacy of Appellants' contention.

In the Simmons case cited supra, no liquidated dam-

age provision was involved. In that case plaintiff sued

on a written contract involving the sale and delivery of

a crop of tobacco on a fixed date. Plaintiff alleged that

by an oral agreement of the parties, subsequent to the

making of the said written agreement, the delivery date

in said written agreement had been expressly extended.

The testimony in the case was that the written agree-

ment was to remain in force in every respect except as

to the date of delivery, which was expressly modified.

The Appellate Court therefore held that it became a

jury question whether plaintiff's testimony supported its

allegations. In the case at bar there is absolutely no

testimony by any witness that the liquidated damage

provision of the Crop Growing and Marketing Agree-

ment was to remain in effect as to the May 28 agreement.

Furthermore, every reasonable inference, conduct of the

parties and circumstances surrounding the transactions

are to the contrary and militate against such a construc-

tion or conclusion.

Appellee has carefully examined the Gray and the

Western Dredging cases, cited supra. In the first instance

neither case involves the problem of a liquidated damage

provision. With due respect to Appellants' counsel. Ap-

pellee nevertheless must state to the court that it is

unable to see in what manner, either on the fact or law

side, that these cases are material in assisting to a deter-

mination of the instant case.
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The Witkoiski case, cited supra, also does not in-

volve a liquidated damage provision. The parties in the

Witkoiski case bargained with reference to changing a

provision of a prior agreement, and agreed that the

change therein was to be limited to a certain item. The

Witkoiski case in no respect bears any similarity to the

factual situation involved in the instant case.

The Wager case, cited supra, does not involve a

liquidated damage provision. This case was decided on

the pleadings. At the hearing the appellant stipulated

that he was bound by the terms of a certain written

agreement except as it was modified in one particular,

namely as to the manner of payment. This stipulation

disposed of any fact question regarding the terms of the

agreement, as modified. To cite the Wager case as con-

trolling the instant case begs the issue, for there is

neither stipulation nor evidence in the instant case that

the liquidated damage provision of the Crop Growing

and Marketing Agreement was to govern the measure

of damages in the event of a breach of the May 28,

1952, agreement, nor is there even a scintilla of evidence

in the case at bar that the parties contemplated, under-

stood or agreed, that the modifying agreement of May
28, 1952, was in any wise to be governed by the liquid-

ated damage provision contained in the Crop Growing

and Marketing Agreement.

Appellee has never contended that the liquidated

damage provision in the Crop Growing and Marketing

Agreement is penal in nature. In light of Appellee's posi-

tion in this regard Appellee believes it would not be of
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service to the Court to discuss the cases cited by Appel-

lants on pages 28-32 of their brief.

The cases cited by Appellants on pages 33-34 of their

brief enunciate well known Hornbook law. Appellee does

not contend in this case that any Court can make a

contract for the parties, yet it goes without need of

citation, that the Court will attempt to ascertain and

give effect to the mutual intentions and contemplations

of the parties. This is exactly what Judge Driver did in

making his Finding of Fact No. 9 as well as his other

Findings of Fact and Conclusions of Law, bearing on

this issue.

In determining the contemplations and agreements

of the parties the general rules of construction applicable

to an original contract apply to a modifictaion of a

contract (17 C.J.S., p. 870). These general rules of con-

struction are laid out in 17 C.J.S., Sees. 294-372.

In its discussion of the various rules to be applied to

the construction of contracts, 17 C.J.S., p. 742, states:

"Forfeitures by implication or construction are

not favored; and a construction entailing a for-

feiture will not be given a contract unless no other

construction is reasonably possible; where the con-

tract is susceptible of two constructions, one of

which will work a forfeiture and the other will not,

that construction should be adopted which will pre-

vent the forfeiture and preserve the rights of the

parties, provided such construction is within the

bounds of reason and fairness."

In Seattle Rialto Theatre Co. v. Heritage, 4 Fed.

(2d) 668, a decision of the 9th Circuit involving a case

arising out of the District Court of the U. S. for the
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Northern Division of the Western District of Washing-

ton, the Court adhered to the general doctrine concern-

ing forfeitures set forth in 17 C.J.S., page 742, cited

supra, namely that forfeitures are not favored and agree-

ments therefore will not be implied.

The United States Supreme Court, and the Wash-

ington Supreme Court have often stated the rule that

forfeitures are not favored in law and that one who seeks

to enforce a forfeiture must clearly establish his right

to do so.

Philadelphia W. & B. R. Co. v. Howard, 54 U.S.

307, 14 L. Ed. 157;

Farmers' and Mechanics' Nat. Bank v. Dearing,

91 U.S. 29, 23 L. Ed. 196;

State V. Sunset Telephone & Telegraph Co., 86

Wash. 309, 150 P. 427;
Deming v. Jones, 173 Wash. 644, 24 P. (2d) 85.

This cause was submitted to a jury on a special ver-

dict. In making his Findings of Fact in this case Judge

Driver acted pursuant to Rule 49 (a) of the Federal

Rules of Civil Procedure (28 U.S.C.A., Rules 17 to 51).

The legal effect of the Court's Findings of Fact in this

case falls within Rule 52 (a) of the Federal Rules of Civil

Procedure (28 U.S.C.A., Rules 52 to end). Said Rule

provides inter alia as follows: "* * * Findings of Fact

shall not be set aside unless clearly erroneous, and due

regard shall be given to the opportunity of the Trial

Court to judge of the credibility of the witnesses. * * *"

Construing the effect of this Rule, see:

Reynolds Metals Co. v. Skinner, 166 Fed. (2d)

66, Certiorari denied, 334 U.S. 858;

Fleming v. Pantzer Lbr. Co., 162 Fed. (2d) 276,

Certiorari denied, 332 U.S. 884;
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Skinner Mfg. Co. v. Kellog Sales Co., 143 Fed.
(2)d 895, Certiorari denied, 323 U.S. 766;

Butex Gas Co. v. Southern Steel Co., 123 Fed.
(2d) 954, 315 U.S. 824.

In furtherance of the application of this Rule it has

been repeatedly held that the Appellee must be given

the benefit of all favorable inferences which reasonably

may be drawn from the evidence. As stated by the

Court in Mathes v. U. S., 179 Fed. (2d) 824, the Ap-

pellate Court will not disturb findings of the Trial Judge

unless they cannot be sustained upon any rational view

of all of the evidence including all reasonable inferences

of which the testimony is susceptible. See also:

U. S. V. Gypsum Co., 333 U.S. 364, Rehearing
denied 333 U.S. 869;

U. S. V. Cold Metal Process Co., 164 Fed. (2d)

754, Certiorari denied, 334 U.S. 827;

Hearn v. U. S., 194 Fed. (2d) 647, Certiorari de-

nied, 343 U.S. 968.

Since Rule 52 (a) provides that findings of fact shall

not be set aside unless clearly erroneous, it has been held

in Grace Bros. v. C.I.R., 173 Fed. (2d) 170, that the

burden is upon him who attacks a finding of fact to

show that it is clearly wrong.

It is respectfully submitted that Appellants' specifi-

cations of errors Nos. 4, 5, 6 and 9 are without merit.

It is further respectfully submitted that Judge Driver's

Findings of Facts and Conclusions of Law dealing with

the measures of damage to be applied in this case by

reason of Appellants' breaches of contract, are squarely

based on substantial evidence and sound law.
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APPELLEE^S ANSWER TO APPELLANTS'
ARGUMENT RE APPELLEE'S PURPORTED
PRIOR BREACHES OF CONTRACT AND TO

APPELLANTS' SPECIFICATION OF
ERRORS NOS. 1 AND 2

In their discussion under the heading of "Questions

Presented" Appellants stated on page 3 of their Brief,

as follows:

"The first issue is whether or not the respondent
did not first break the agreement of the parties by
telling the appellant on July 31, 1952, that deliveries

on August 4, 1952, would have to be on the oral

contract at the price of $45.00 per ton U.S. #ls."

Appellee contended in this case that on or about May
28, 1952, the parties made an oral agreement for the

sale and purchase of ten cars of Russets and five cars of

Long Whites, U.S. #1 potatoes, at the respective prices

of $50.00 and $45.00 per ton, less sorting, delivery be-

fore September 10th. Appellee's contention in this regard

is set forth in the Pretrail Order as Item No. 1, under

the heading of "Plaintiff's further contentions are" (R.

28). In the Pretrial Order Appellants contended that the

Crop Growing and Marketing Agreement of March 28,

1952, was "the only agreement entered into between the

parties pertaining to the sale of defendants' potatoes to

the plaintiff" (R. 31). In the Pretrial Order Appellants

further amplified this position in their contention No. 2,

reading as follows (R. 31):

"2. The defendants deny any oral agreement or

any other agreement except Exhibit 1 for the sale
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of potatoes to the plaintiff, and particularly deny-

that he at any time entered into any agreement to

sell U. S. No. 1 Russets at $50.00 per ton or U. S.

No. 1 Long Whites at $45.00 per ton."

At the trial Appellee's witness, Howard Michaelis,

testified at length concerning this oral agreement. As

we have noted in the earlier portion of this brief, Michae-

lis testified to his making of the agreement with Tony

Palmiero, and to his giving Tony Palmiero Appellee's

check for $1500.00, and accompanying voucher as a

payment on account of said Appellee's purchase of said

15 cars of potatoes at $50.00 and $45.00 respectively,

per ton (R. 68-71).

Appellant, Tony Palmiero flatly denied any such

agreement by his following testimony (R. 228-229):

"Q. You deny, do you not, that yau had an
agreement, an oral agreement, with Mr. Michaelis

of the Spada Distributing Company with respect to

10 cars of Russets, U. S. No. I's, to be sold by you,

to be purchased by Spada Distributing Company at

$50.00 per ton, less sorting?

A. You say did I deny it?

Q. Yes?
A. Yes.

Q. You do deny, do you not, that you had any
oral agreement with Mr. Michaelis whereby you
were to sell and he was to buy on behalf of Spada
Distributing Company five cars of Long Whites,

U. S. No. I's, at $45.00 a ton, less sorting?

A. Yes.

Q. You deny that?

A. Yes.

Q. You deny you ever had such an agreement

with Mr. Michaelis?

A. Yes."
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Tony Palmiero further testified that Appellee's said

check and voucher did not especially mean anything to

him. The contents of the voucher part of the check, he

testified, did not mean anything to him (R. 227-228).

Tony Palmiero's testimony, which Appellee antici-

pated would be in support of his Pretrail contentions, is

brought to the Court's attention to furnish a background

to the apparent struggle that ensued betwen said Tony

Palmiero and Byron B. Slocum during the late days of

July and first days of August, 1952.

Mr, Slocum, an emploj/ee of Appellee for several

years, testified at the trial. During the year around, Mr.

Slocum worked for Appellee, his work generally consist-

ing of buying, selling, processing, loading and shipping

of potatoes. During three months of the year his head-

quarters are at Prosser, Washington. He has pursued the

business of buying and selling potatoes since June 26,

1946, and has known Tony Palmiero since 1946 (R. 166).

Late in July, 1952, that is about the 23rd—25th,

Slocum saw Palmiero and they talked about the potato

situation as it had developed after the removal of Gov-

ernment selling prices and controls (R. 168). On the

occasion of this conversation Slocum and Palmiero

talked about the pre-season contracts calling for delivery

of potatoes by Tony Palmiero to Appellee at fixed prices.

At this time, with Government controls removed, potato

prices had skyrocketed. Whereas contract prices for Rus-

sets and Long White U. S. No. I's were respectively

around $50.00 and $45.00 per ton in the latter part of

May, 1952 (R. 69), with price controls eliminated, Pal-
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micro was now anticipating an $80.00 to $85.00 or higher

market for such potatoes. Having already committed

and sold to Appellee 15 cars of potatoes at the $50.00

—

$45.00 prices, by reason of the May 28, 1952, contract,

it is discernable from the evidence that this price dif-

ferential had now caused Palmiero's passions to be

aroused and his integrity to be disturbed. The differen-

tial between the $50.00—$45.00 prices at which he had

sold the 15 cars to Appellee, and the $80.00—$85.00 or

higher prices then in prospect for these same potatoes

meant a dollar differential to him of approximately

$10,000.00. Faced with this situation, Tony Palmiero

determined to maneuver his way out of this 15 car con-

tract with Appellee; and skillfully he began to plan his

course. During his conversation with Mr. Slocum be-

tween July 23-25, 1952, he advised Slocum that he

wanted to see Howard Michaelis. He told Slocum (R.

168-169)

"* * * that he had done practically all of his

business since the planting of the potatoes with
Howard, and that he wanted to see if there wasn't
something about these pre-season contracts that it

might be able to get out or negotiate or some way;
that he felt that there was entirely too much dif-

ference between the current market price and the

price made with the pre-season contracts."

It was from the Slocum-Palmiero conversation on

this occasion that Appellee got the first indication that

Palmiero was not disposed to honor his May 28, 1952,

contract commitments in the face of temptation.

After this meeting, Slocum and Palmiero had a sec-

ond conversation. Palmiero came to Slocum's office at
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Prosser on July 31 (R. 170). On this occasion Palmiero

told Slocum that he wanted to start digging his potatoes

on August 1. The two of them talked about the market

conditions and prices, and Palmiero said "that he would

like to proceed on the first day delivery under the mar-

keting agreement" (R. 170). They agreed on a price of

$80.00 per ton on the No. I's and $50.00 per ton on the

No. 2's for the August 1 deliveries. Then the conversa-

tion ran to the contract potatoes, and Slocum testified

(R. 170-171):

"Q. State the rest of the conversation if there

was any.

A. Then we went into the fact of these contracts

that were made in March, the oral agreements, and
so on, and again he said that he wanted to see

Howard Michaelis; that he had done his business

with him and wanted to see if there wasn't some
way that he could get out of the contracts or get

some relief on them, as he felt there was entirely

too much difference between the market price and
the contract price.

Q. Did you have any further conversations with

him with regard to delivery of potatoes after August
1st?"

"A. I told Tony that we would then go ahead on
the first day's digging, which was August 1st, at

the market price, which at that time was $80.00,

and the next week we would have to start in on the

contract deliveries."

In reply to Slocum's statement that "next week we

would have to start in on the contract deliveries," Pal-

miero said he wanted to talk to Mr. Michaelis (R. 171).

As Slocum testified on cross examination, Palmiero

"neither consented nor denied, he just mentioned he



23

wanted to see Howard; that he had done his business

with him" (R. 184). It goes without saying that Ap-

pellants had before September 10 to make deliveries

under the May 28 contract. If, during the Slocum-

Palmiero conversation, Palmiero had said to Slocum

that he was not yet ready to deliver on the May con-

tract, and further demanded the right to deliver under

the Marketing Agreement at the then prevailing prices,

during the next week or on August 4, and if Slocum

then demanded that Palmerio deliver next week or on

August 4, on the May 28 contract, and if Palmiero then

refused to do so, we would then have a completely dif-

ferent case than that presented by the evidence in the

instant case. Under such circumstances a square ques-

tion of anticipatory breach would be presented. But

such was not the line of conversation, and such is not

the evidence in the case. What Palmiero actually did was

to say that he wished to talk to Howard Michaelis about

the May 28 contract, as he thought he should be able

to get out of the contract or get some relief on it be-

cause "he felt there was entirely too much difference

between the market price and the contract price" (R.

171).

In his conversation with Palmiero on July 31, it is

clear that Slocum was trying to make orderly arrange-

ments with Palmiero to work out a price structure

agreeable to both parties, as to the potatoes deliverable

both under the Crop Growing and Marketing Agreement

of March 27 and under the May 28 contract. It is

equally clear that Palmiero was actively trying to en-

gineer an escape from the May 28 contract. There it not
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one scintilla of evidence in this case that Palmiero con-

sidered or understod that Slocum was attempting, or

requiring, or forcing, or demanding him to any terms

or conditions contrary to any agreements that Palmiero

had with Appellee. Certainly Slocum was entitled to in-

quire of Palmiero what his intentions were with respect

to delivery under the May 28 contract. Since Palmiero

had already indicated to Slocum that he was going to

try to get out of or get some relief from the May 28

contract, both prior to and during the July 31 conver-

sation, Slocum was certainly within his rights in trying

to find out whether Palmiero had decided to repudiate

the May 28, contract. It is plain that Slocum was trying

to find out Palmiero's intentions. Under the circum-

stances the only reasonable way to find out Palmiero's

intentions on the May 28 contract was to tell him in

effect that delivery thereunder would be required. That

is precisely what Slocum did. However, Palmerio was

too clever to be put on the spot. He did not say that he

would deliver and he did not say that he wouldn't de-

liver. He simply answered by stating that he wished to

see Michaelis and see if there wasn't some way that he

could get out of or get some relief from the May 28

contract.

Undisputed are the following facts: After the July

23-25 and July 31 Slocum-Palmiero conversations, Pal-

miero delivered to Appellee, the following potatoes from

the land covered by the Crop Growing and Marketing

Agreement, to wit (R. 25-26)

:

1) On August 1, 1952, 1027 100 lb. sacks of U.S. #1
and 206 100 lb. sacks of U.S. #2 potatoes.
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2) On August 4, 1952, 1394 100 lb. sacks of U.S. #1
182 100 lb. sacks of combination potatoes.

Such is the evidence and some of the reasonable in-

ferences to be drawn therefrom. In light of all the evi-

dence and all the reasonable inferences to be drawn

therefrom, Judge Driver made his Finding of Fact No.

4, finding the evidence to show that (R. 51):

*'4. When, about July 31, 1952, as the jury
found in its special verdict, the plaintiff's represen-

tative, Byron B. Slocum, told defendant, Tony Pal-

miero, that on August 4, 1952, Palmiero would have
to start making deliveries of potatoes on the May
contract, said defendant did not expressly agree, or

acquiesce, in the delivery of the potatoes on that

day, to apply on the May contract; but on the

contrary, he did not definitely decline to make such
deliveries, and he did not offer to make deliveries

under the May contract at some future time, or at

all. At that time, Tony Palmiero said to Byron B.

Slocum, in substance and effect, that he, Palmiero,

wished to 'get out of the May contract, and that

he wished to discuss the matter further with plain-

tiff's field representative, Mr. Howard Michaelis."

Based on all of the evidence and all the reasonable

inferences to be drawn therefrom. Judge Driver made

his Conclusion of Law and held that Appellee in no way

breached its agreements with Appellants and that there

was no breach of contract on the part of Appellee in

this case (R. 58).

The doctrine of anticipatory breach has been laid

down by the United States Supreme Court in several

leading cases.

New York Life Ins. Co. v. Viglas, 297 U.S. 672,

56 S. Ct. 615;
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Mobley v. New York Life Ins. Co., 295 U.S. 672,
55 S. Ct. 876;

Roehm v. Horst, 178 U.S. 1, 20 S. Ct. 780.

Of interest to the instant discussion is the case of

Cleveland Rolling-Mill Co. v. Rhodes, 121 U.S. 255, 7

S. Ct. 882. At page 264, the Court states:

"Whether the notice previously given by the de-

fendant to the plaintiff that it would not accept
under the contract any iron made after December
31, 1880, might have been treated by the plaintiffs

as a renunciation and breach of the contract, need
not be considered, because the plaintiffs did not act

upon it as such."

The case of Slaughter v. Barnett, 114 Fla. 352, 155 So.

134, cited on page 47 of Appellants' brief, and quoted

from at length on pages 47-48, follows the rule of the

Rhodes case, cited supra. In the light of all of the evi-

dence in this case, and the reasonable inferences to be

drawn therefrom, and the law to be applied thereto,

including the Slaughter case relied upon by Appellants,

it is respectfully submitted that the Findings of Fact

and Conclusions of Law made by Judge Driver in this

case are sound beyond dispute.

On page 39 of their brief Appellants state

:

"After August 4, 1952, appellant made no fur-

ther deliveries to respondent, but sold his potatoes

elsewhere. His refusal to deliver further to respond-

ent was justified, as respondent had materially

breached the contract by, on July 31, 1952, insisting

that deliveries on August 4, 1952 would have to be

on the 'oral contract,' although appellant had until

September 10, 1952, to deliver under that agree-

ment, and by applying the potatoes delivered on

August 4, 1952, to the oral agreement contrary to
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appellants' direction, and by crediting for the same
at the contract price of $45.00 per ton, and refusing
to credit respondent for the same at $85.00 per ton,
the then market price on August 4, 1952, in ac-
cordance with the written agreement. Appellant
made repeated demands for the $85.00 per ton on
August 4, 1952, and was refused (R. 193-194). It

was not until the next day, August 5, 1952, that
appellant began delivery elsewhere (R. 23)."

Appellee has already discussed Appellants' contention

that Appellee committed the first material breach of

contract by reason of the Slocum-Palmiero meeting and

conversations of July 31, 1952. Appellee will now take

up Appellants' other contentions that in addition to

said breach Appellee first committed further material

breaches of contract.

After the Slocum-Palmiero conversations of July 23-

25 and July 31, Palmiero delivered potatoes to Appellee

on August 1, 1952 and on August 4, 1952, as noted here-

tofore.

Now let us examine in chronological sequence the

events that developed after the August 4th delivery as

shown by the evidence.

1. After Palmiero made the August 1 delivery, Slo-

cum game him a pack-out slip therefor on Saturday,

August 2, being a day when potatoes v^^ere not being run

(R. 174-175). The pack-out ticket or slip shows the

amount of potatoes delivered, their respective grades

and the prices due the grower therefor.

2. After Palmiero delivered the potatoes on August

4, Slocum delivered to Palmiero, by mail, the pack-out
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tickets therefor on either the 6th or 7th day of August,

1952 (R. 176). Slocum testified that it Vv^as his practice

whenever possible, to get the pack-out tickets to the

grower the next day, but when it was not posible to do

so, then he had to put it over another day (R. 175).

Slocum testified that Palmiero did not ask him on Au-

gust 4 for a pack-out ticket for the August 4 deliveries.

Slocum testified that Palmiero first asked for the August

4 pack-out tickets on the 5th day of August; and Slocum

further testified that he told Palmiero that he did not

have the ticket made out yet, but he gave Palmiero the

counts (R. 177). Prior to this meeting with Slocum on

August 5, Palmiero had already sold potatoes covered

by the Crop Growing and Marketing Agreement of

March 27, 1952, to Patrick Clarke. Palmiero testified

that as early as 6:00 o'clock in the morning of that day,

namely August 5th, that he had already sold Patrick

Clarke 856 100 lb. sacks of U. S. No. 1 Long White

potatoes at $88.00 per ton, and 178 100 lb. sacks of U. S.

No. 2 Long White potatoes at $60.00 per ton, for which

merchandise Palmiero received from Clarke the sum of

$4,109.66 (R. 250 and 256-257). Although Slocum testi-

fied that Palmiero did not ask for a pack-out slip on

August 4 (R. 177), Palmiero testified that he did ask

Slocum for such a slip on August 4 (R. 194). This fact

question was resolved in favor of Slocum and against

Palmiero by Judge Driver, who, it is clear, could not

trust Palmiero's credibility.

3. Slocum testified that Palmiero did not ask for any

money on August 4 on account of the August 4 potato

deliveries (R. 177). Palmiero testified that he asked
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Slocum for "A little more money on Monday afternoon,"

that is on August 4, and that Slocum told him that he

didn't write the checks, and that the money would have

to come from Portland. This square conflict in the tes-

timony Judge Driver again resolved in favor of Slocum.

Furthermore, after the delivery of potatoes by Palmiero

on August 4, the state of accounts between Appellee and

Appellants was as follows: under the Crop Growing and

Marketing Agreement of March 27, 1952 Appellee had

advanced Appellants $5,792.40 (R. 22-23). Under the

May 28 contract Appellee had advanced Appellants

$1500.00, making a total advance to Appellants in the

sum of $7,292.40. Palmiero's August 1 deliveries of po-

tatoes to Appellee entitled him to a net credit of

$4,376.40 (R. 25). Accordingly, at the time that Pal-

miero made the August 4 delivery to Appellee, Palmiero

still owed Appellee $2,916.00, which amount Appellee

was entitled under any of the circumstances to deduct

from monies due Palmiero by reason of the August 4

delivery. The last sentence of paragraph No. 5 of the

Crop Growing and Marketing Agreement gave Appellee

this clear right, in that it provided that ''all advances

and loans of whatsoever nature and whensoever made

by second party unto first party shall be deducted from

any monies ov^^ing first party by reason of the premises"

(R. 10).

4. About the hour of 8:00 on the morning of August

5, 1952, Michaelis visited the Palmiero farm and Mi-

chaelis and Palmiero conferred (R. 207). At this meet-

ing Palmiero testified to the following conversation with

Michaelis (R. 240-241):
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"Q. Did you tell Mr. Michaelis on that occasion,

that is, on August 5th, early in the morning when
you had this meeting with him, that you would not
deliver any potatoes to Spada Distributing Com-
pany at $50.00 a ton for Russets or $45.00 a ton for

Long Whites, U. S. No. I's, less sorting?

A. I think that I told him that I didn't agree to

deliver for that, yes.

Q. And did you tell him you would not deliver

such potatoes to Spada Distributing Company at

such prices?

A. Yes.

Q. Did you tell him that you did not have any
agreement to deliver 10 cars of U. S. No. 1 Russets

to Spada Distributing Company at $50.00 per ton,

less sorting?

A. Yes.

Q. Did you tell him that you did not have an
agreement with Spada Distributing Company to

deliver to that company five cars of Long Whites,

U. S. No. I's, at $45.00 a ton, less sorting?

A. Yes.

Q. And did you tell him that you would not de-

liver any such potatoes at such prices to Spada Dis-

tributing Company?
A. That's right."

5. Palmiero testified that he and Slocum did not say

anything or decide anything on the occasion of the July

31, 1952 meeting about Palmiero's delivery of potatoes

on August 4. Palmiero testified that Slocum and he de-

cided that matter on Friday, August 1, or Saturday,

August 2 (R. 189-191). Palmiero testified that on Satur-

day, August 2, he and Slocum met at the warehouse

and that Slocum said that he would at least get $80.00,

i.e. for I's, and $50.00 for 2's (R. 191 and 232). It is

Palmiero's testimony that he told Slocum in the middle

of the afternoon of Monday, August 4, that he was dis-
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satisfied with this $80.00 price for I's and figured that

he should get v$85.00 to $86.00 for I's per ton (R. 193).

It is because of this price differential dispute that Pal-

miero testified that he had told Slocum in the middle

of the afternoon of August 4 that he wanted to see

Michaelis (R. 193) and Palmiero further testified that

he told Slocum that he wasn't going to deliver any more

potatoes until he had seen Howard (R. 213).

Palmiero did see Michaelis the following morning,

namely, August 5, at about 8:00 o'clock A.M. About

two hours prior to this time, Palmiero had already made

a deal with Patrick Clarke for some $4,000.00 worth of

potatoes, and Palmiero was already loading the potatoes

on trucks, rented by Palmiero, when Michaelis appeared

at Palmiero's farm (R. 207-208).

The evidence is clear that Palmiero had decided

sometime between August 4 and 6:00 o'clock in the

morning of August 5 that he was going to dump the

whole Spada deal and go out into the open market and

sell his potatoes to the highest bidder and "cash in" to

the hilt on a hot potato market, unless Appellee knuckled

down to the Palmiero threat of waiving or exempting

"his liability in delivering any potatoes at any contract

prices of $45.00 and $50.00 (R. 80).

6. After completely repudiating and denying the

existence of the May 28 contract on the occasion of his

meeting with Michaelis in the early morning hours of

August 5, Palmiero moved very rapidly. Apparently

having been forewarned of the imminent possibility of

injunctive proceedings being instituted against him by
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Appellee, Palmiero sold his whole remaining crop of

Long White potatoes to another produce company,

namely Davis-Baxter Produce Co., Inc. This he did on

August 6, by way of a formal and acknowledged bill of

sale, which was filed of record (R. 14-16 and 259). Pal-

miero then proceeded with dispatch to sell all of the

rest of his potatoes to said Davis-Baxter Produce Co.,

Inc. (R. 24-25).

7. It was not until August 6, 1952, that Palmiero

had any indication that Appellee was intending to pay

him at contract prices for the August 4 delivery of No.

1 potatoes. This is Palmiero's own testimony, found on

pages 236-237 of the Transcript of Record, and reads as

follows :

"Q. When is the first time that you knew the

price for which you were being paid for the potatoes

that were delivered, for the potatoes that you de-

livered to the Copeland Warehouse for the plaintiff,

on August 4, 1952?
A. When was the first time that I knew what

I was getting for them, is that right?

Q. That is correct.

A. Not until you wrote me that letter.

Q. Yes?
A. On August
Q. This is the letter of August 6, 1952?

A. 6th.

Q. Or is it August 7th? I may be incorrect on

that date.

A. No, I think it is August 6th.

Q. That is this Plaintiff's Exhibit 5, and that is

this letter (indicating). It is dated August 6th. And
this is the first time that you knew that Spada Dis-

tributing Company was paying you for tliose po-

tatoes that you delivered on August 4th to Spada
Distributing Company, is that correct?
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A. Yes.

Q. Up to that time, you didn't know whether
you were selling them for $5.00 a ton for the U. S.

No. I's or $50.00 or $80.00 or $85.00, or what it was?
A. Up to that time, I knew the agreement was

for Monday for $80.00."

Up to that time, namely, until August 6, 1952, Pal-

miero testified that he believed and understood that by

reason of his agreement with Slocum, he was to get

$80.00 or better per ton for the August 4 delivery of the

U. S. No. 1 potatoes (R. 192, 232 and 237). Palmiero

testified that he had become dissatisfied with the $80.00

figure for the August 4 delivery of U. S. No. I's submitted

to him by Slocum. See testimony of Palmiero quoted

above, and his testimony as follows (R. 193)

:

"A. I asked him what price I was getting for that

day and he said $80.00. I said, 'Well, how come
even as far back as Saturday they were paying
85 and 86?' He didn't see how they could pay that

much. And I also told him that the Friday that I

delivered for $80.00, there was others paying as

high—Vv^ell, around 83. I didn't have too much kick

about that first day, but I sure wasn't satisfied v/ith

the $80.00 for Monday when I knew he could have
paid 85 or 86 if others had paid it Saturday."

It is Palmiero' s testimony that he wanted to speak

to Michaelis because if his disagreement with Slocum on

Monday, August 4th, on the $80.00-$85.00 price differ-

ential (R. 210 and 240). At page 253 of the transcript

of record Palmiero testified:

"Q. (By Mr. Korn) : Mr. Palmiero, did you tell

Mr. Slocum on August 4, 1952, that you would not

deliver any more potatoes to Spada Distributing

Company until you talked to Mr. MichaeHs?"
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"A. I did tell Mr. Slocum that I wasn't satisfied

with the price and that—and that I did want to

see Mr. Michaelis."

The evidence clearly demonstrates that Appellants*

first and materially breached their agreement with

Appellee. Judge Driver succinctly stated the case in

this regard in his Findings of Fact No. 6, reading as

follows (R. 52-53):

"6. Early in the morning of August 5, 1952, the

defendant, Tony Palmiero, talked with the said

Howard Michaelis, on defendants' farm, where the

potatoes were grown, and at that time, said de-

fendant denied that he had ever entered into any
contract of May 28, 1952, for the sale of potatoes

at a fixed price for future delivery and absolutely

repudiated any such contract and refused to make
any deliveries thereunder. At that time, said de-

fendant further declared and announced that he

would not deliver any more potatoes to plaintiff,

unless Mr. Michaelis gave instructions, in writing,

to plaintiff's representatives to pay for such potatoes

at the prevailing market price upon delivery. The
said defendant, Tony Palmiero, proceeded to deliver

the potatoes grown upon his lands, covered by the

Crop Growing and Marketing Agreement, in Ben-
ton county. State of Washington, to purchasers

other than the plaintiff and delivered no more po-

tatoes to the plaintiff.

"On the morning of August 5, 1952, defendants

breached said crop growing and marketing agree-

ment of March 27, 1952, by selling Patrick Clarke

856 100 lb. sacks of U. S. No. 1 Long White potatoes

at $88.00 per ton, and 178 100 lb. sacks of U. S.

No. 2 Long White potatoes at $60.00 per ton, which

potatoes were grown upon and came from the land

covered by said Crop Growing and Marketing

Agreement.
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"Defendants again breached said Crop Growing
and Marketing Agreement on August 6, 1952, when
on said date defendants sold by Bill of Sale to

Davis-Baxter Produce Co., Inc., a Washington cor-

poration, 17 acres of White Rose potatoes where
tops had been beaten off, all situated in the land
covered by said Crop Growing and Marketing
Agreement; and by reason thereof defendants dis-

posed of all of their Long White potatoes."

In light of the evidence in this case, and all of the

reasonable inferences to be drawn therefrom, it is sin-

cerely and respectfully submitted that Appellants'

Specifications of Error Nos. 3, 5, 6, 7, 8 and 9 are

founded on illusory contentions. It is further respect-

fully submitted that Judge Driver's Findings of Fact

Nos. 4, 10 and 11, and his Conclusions of Law Nos. 1,

2 and 3 are solidly based on the evidence in this case

and are well grounded in law.

The application of Rule 49(a) of the Federal Rules

of Civil Procedure and the effect thereon of Rule 52(a)

has already been discussed in this brief. What was there

said is equally applicable here.

The fifth issue raised by Appellants is stated on

pages 4 and 5 of their brief, and reads as follows:

"The fifth issue is that the district court erred in

failing to submit interrogatories concerning issues

tendered by appellants' proposed instructions, the

court having said near the conclusion of the trial

that he would treat such instructions as requests

for special interrogatories; and in making findings

of fact unfavorable to the appellant upon the issues

tendered by such instructions."

This issue is broken into two specifications of error,

stated on pages 19-22 of Appellants' brief.
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Let us first examine their first specification of error.

This specification deals with Judge Driver's refusal to

submit Appellants' proposed interrogatories Nos. 1 and

2. No prepudice of any kind has resulted to Appellants

from Judge Driver's refusal to submit both these inter-

rogatories, because Judge Driver in his Finding of Fact

No. 5 found inter alia, as follows (R. 52):

<'>!« ii« * Defendants did not agree that any po-
tatoes delivered on August 4, 1952, be applied on
the May contract and did not acquiesce in any such
application.

"By reason of the foregoing potatoes so de-

livered and sold by defendants to plaintiff, defend-

ants are entitled to a credit in this cause in the

total sum of $10,189.20."

Judge Driver, assuming that the jury's answer would

have been favorable to Appellants on both interrogato-

ries, so found. No prejudice of any kind has accordingly

resulted to Appellants.

Appellants' second specification of error is premised

upon the Court's purported refusal to submit as special

interrogatories, fact questions based upon Appellants*

proposed instruction No. 7 (B. 20-22). It is Appellants'

contention that Judge Driver indicated that he would

consider proposed instructions as requests for interro-

gatories (B. 16).

Let us examine what Judge Driver did say. At pages

246-247 of the transcript of record we find:

"I might say that in view of the fact that the

Court has had such a hard time making up its

mind whether a special verdict or general verdict

should be given, that I will not raise any objection

to the form of your proposed instructions and will
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consider them as being worded to fit with the spe-
cial verdict, and it won't be necessary for you to

reword any of these. If there is anything in here
that should apply, should be given under a special

verdict, I will give it, even if it is necessary to

rephrase it, and you will not be precluded from
making any objection to any failure to submit any
issue of law that is contained in your instructions

because of the form of them, being put in the form
of a general verdict. I think that is only fair in view
of the fact that I have changed my mind at this

late date. (Italics supplied.)

*'If there is no further comment then, you can
bring in the jury."

Careful examination of Judge Driver's statement dis-

closes that it did not refer to the fact questions to be

included in the special verdict, but rather to the general

instructions, proposed or requested by the parties on

questions of law to be submitted in connection with the

special verdict. What Judge Driver did say was that,

although the proposed general instructions had been

drafted to conform to a general verdict, he would not

require them to be rephrased to fit a special verdict.

As has been said on another occasion there is certainly

nothing in Judge Driver's statement which could be

taken as relieving counsel of the responsibility imposed

by Rule 49 of the Federal Rules of Civil Procedure to

submit proposed fact questions or fact findings for in-

clusion in a special verdict covering issues which counsel

wished submitted to the jury. That Appellants' counsel

did not misunderstand Judge Driver's statement is clear-

ly evidenced by the fact that, in addition to submitting

18 proposed general instructions on the law, they sub-
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mitted three proposed fact interrogatories for use with

the special verdict.

Apparently Appellants have so little confidence in

their specifications of error Nos. 1 and 2 that they have

sought fit not even to discuss them in their main argu-

ments. Appellee submits that the stature of these specifi-

cations is less than even being without merit.

CONCLUSION

Appellee sincerely believes that no useful purpose

will be served the Court in recapitulating the contents

of this brief. A jury by its special verdict found for Ap-

pellee. The Jury's verdict was corroborated by Judge

Driver's further Findings of Fact, in turn supported by

his conclusions of law. It is respectfully submitted that

the jury's and Judge Driver's fair and thorough de-

termination of this case in favor of Appellee should not

be disturbed, and further that Appellants' appeal is with-

out merit.

Respectfully submitted.

Irving Korn,
Attorney for Appellee.
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GENERAL COUNSEL'S EXHIBIT No. 1-A

Form NLRB-501 (4-52)

United States of America

National Labor Relations Board

CHARGE AGAINST EMPLOYER

Case No. 20-CA-779. Date filed 10/29/52. Compli-

ance status checked by E. L.

Where a charge is filed by a labor organization,

or an individual or group acting on its behalf, a

complaint based upon such charge will not be is-

sued unless the charging party and any national or

international labor organization of which it is an

affiliate or constituent unit have complied with sec-

tion 9(f), (g), and (h) of the National Labor Rela-

tions Act.

Instructions: File an original and four copies of

this charge with the NLRB regional director for the

region in which the alleged unfair labor practice

occurred or is occurring.

1. Employer against whom charge is brought:

Lloyd N. Fry Roofing Co., 1850 West 132nd Ave-

nue, San Leandro, California.

Number of workers employed: 90.

Nature of employer's business : Mfg. Roofing Ma-

terials (Defense).

The above-named employer has engaged in and

is engaging in unfair labor practices within the

meaning of section 8(a), subsections (1) and (5)

of the National Labor Relations Act, and these un-

fair labor practices are unfair labor practices af-



2 Lloyd A, Fry Roofing Company vs.

fecting commerce within the meaning of the act.

2. Basis of the charge:

Since on or about August 27, 1952, it, by its of-

ficers, agents and representatives refused to bar-

gain collectively with Miscellaneous and Woodwork-

ers Union, Local 2565, a labor organization, chosen

by a majority of its employees in an appropriate

unit, for the purpose of collective bargaining with

respect to rates of pay, wages, hours of employment,

and other conditions of employment.

By the above acts and by other acts and conduct

the Employer has interfered with, restrained, and

coerced its employees and is interfering, restrain-

ing, and coercing its employees in the rights guar-

anteed them by Section 7, of the Act.

3. Full name of labor organization, including

local name and number, or person filing charge:

Miscellaneous and Woodworkers Union, Local 2565.

4. Address: 112 Valencia, San Francisco, Calif.

Telephone No. MA 1-7819.

5. Full name of national or international labor

organization of which it is an affiliate or constituent

unit: United Brotherhood of Carpenters and Join-

ers of America.
*****

7. Declaration: I declare that I have read the

above charge and that the statements therein are

true to the best of my knowledge and belief.

/s/ By ROSE M. WHITE,
Business Representative

Date: October 28, 1952.

Affidavit of Service by Mailing attached.



National Labor Relations Board 3

GENERAL COUNSEL'S EXHIBIT No. 1-C

Form NLRB-501 (4-52)

United States of America

National Labor Relations Board

FIRST AMENDED CHARGE AGAINST
EMPLOYER

Case No. 20-CA-779. Date filed 11-25-52. Compli-

ance status checked by: E. L.

Where a charge is filed by a labor organization,

or an individual or group acting on its behalf, a

complaint based upon such charge will not be is-

sued unless the charging party and any national

or international labor organization of which it is

an affiliate or constituent unit have complied with

section 9(f), (g), and (h) of the National Labor

Relations Act.

Instructions: File an original and four copies of

this charge with the NLRB regional director for the

region in which the alleged unfair labor practice

occurred or is occurring.

1. Employer against whom charge is brought:

Lloyd A. Fry Roofing Co., 1850 West 132nd Ave-

nue, San Leandro, California.

Number of workers employed: 90.

Nature of employer's business : Mfg. Roofing Ma-

terials (Defense).

The above-named employer has engaged in and is

engaging in unfair labor practices within the mean-
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ing of section 8(a), subsections (1) and (5) of the

National Labor Relations Act, and these unfair

labor practices are unfair labor practices affecting

commerce within the meaning of the act.

2. Basis of the Charge:

Since on or about August 27, 1952, it, by its of-

ficers, agents and representatives refused to bar-

gain collectively with Miscellaneous and Woodwork-

ers Union, Local 2565, a labor organization, chosen

by a majority of its employees in an appropriate

unit, for the purpose of collective bargaining with

respect to rates of pay, wages, hours of employment,

and other conditions of employment.

By the above acts and by other acts and conduct

the Employer has interfered with, restrained, and

coerced its employees and is interfering, restrain-

ing, and coercing its employees in the rights guar-

anteed them by Section 7, of the Act.

3. Full name of labor organization, including

local name and number, or person filing charge:

Miscellaneous and "Woodworkers Union, Local 2565.

4. Address: 112 Valencia, San Francisco, Calif.

Telephone No. MA 1-7819.

5. Full name of national or international labor rt

organization of which it is an affiliate or constituent
|j

unit: United Brotherhood of Carpenters and Join-

ers of America.

*****
7. Declaration: I declare that I have read the
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above charge and that the statements therein are

true to the best of my knowledge and belief.

/s/ By ROSE WHITE,
Business Representative

Date: November 10, 1952.

Affidavit of Service by Mailing attached.

GENERAL COUNSEL'S EXHIBIT No. 1-E

United States of America

Before the National Labor Relations Board

Twentieth Region

Case No. 20-CA-779

In the Matter of LLOYD A. FRY ROOFING
COMPANY and MISCELLANEOUS AND
WOODWORKERS UNION, LOCAL 2565,

UNITED BROTHERHOOD OF CARPENT-
ERS AND JOINERS OF AMERICA, AFL.

COMPLAINT

It having been charged by Miscellaneous and

Woodworkers Union, Local 2565, affiliated with

United Brotherhood of Carpenters and Joiners of

America, AFL, that Lloyd A. Fry Roofing Com-

pany has engaged in, and is now engaging in, cer-

tain unfair labor practices affecting commerce as

set forth in the National Labor Relations Act, as

amended, 29 U.S.C.A., et eq. (Supp. July 1947),

herein called the Act, the General Counsel of the



6 Lloyd A. Fry Roofing Company vs.

National Labor Relations Board, herein called the

Board, by the Regional Director for the Twentieth

Region, designated by the Board's Rules and Regu-

lations, Series 6, as amended. Section 102.15, hereby

issues this Complaint and alleges:

I.

(a) Lloyd A. Fry Roofing Company, herein called

Respondent, is a corporation, duly organized and If

existing by virtue of the laws of the State of Dela-

ware, with its principal office and place of business

located at Summit, Illinois, where it is engaged in

the manufacture of asphalt roofing, and with var-

ious plants located throughout the several states

of the United States; Respondent has, as its sub-

sidiary, Volney Felt Mills, Inc.;

(b) In the course and conduct of its operations,

described above, Respondent operates a plant at

1850 West 132nd Avenue, San Leandro, California,

referred to herein as the San Leandro plant, the

the only operation of Respondent concerned herein,

where it is engaged in the manufacture of asphalt

roofing, shingles, and rolled material;

(c) During the year ending December 31, 1952,

and at all times material hereto. Respondent, at its

San Leandro plant, purchased and received mate-

rials, valued in excess of $1,000,000, from places

located outside the State of California. During

the same period, aforementioned, and at all times

material hereto. Respondent manufactured, sold

and shipped, from its San Leandro plant, its afore-
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mentioned products, by value in excess of $25,000,

to places located outside the State of California.

II.

Miscellaneous and Woodworkers Union, Local

2565, affiliated with United Brotherhood of Car-

penters and Joiners of America, AFL, herein called

the Union is a labor organization within the mean-

ing of Section 2 (5) of the Act.

III.

On July 23, 1952, in the Matter of Lloyd A. Fry

Roofing Company, Case No. 20-RC-1814, the Board

after hearing on a petition filed by the Union, issued

a Decision and Direction of Election in which it

found the following employees of Respondent, at its

San Leandro plant, constituted a unit appropriate

for the purposes of collective bargaining within the

meaning of Section 9 (b) of the Act, and did direct

a secret-ballot election among said employees: All

production and maintenance employees, excluding

office and clerical employees, professional em-

ploy, guards, the foreman, the shipping clerk and

supervisors as defined in the Act.

IV.

On August 18 and 19, 1952, in a secret-ballot

election, conducted pursuant to the Board's Deci-

sion and Direction of Election in the Matter of

Lloyd A. Fry Roofing Company, Case No. 20-RC-

1814, a majority of the employees in the appro-

priate unit set forth in paragraph III, above, des-

ignated and selected the Union as their representa-

tive for purposes of collective bargaining with Re-
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spondent; the results of said election were made
known to Respondent on August 19, 1952.

Y.

On August 27, 1952, pursuant to the secret-ballot

election described in paragraph III and IV, above,

the Board, acting pursuant to Section 9 (a) of the

Act, certified the Union as exclusive representative

of all Respondent's employees at its San Leandro

plant, in the unit described in paragraph III,

above, for the purposes of collective bargaining

with respect to rates of pay, wages, hours of em-

ployment, and other conditions of employment; no-

tice of said certification was served on Respondent

on August 28, 1952.

VI.

All production and maintenance employees of

Respondent, at its San Leandro plant, but exclud-

ing office and clerical employees, professional em-

ployees, guards, the foreman, the shipping clerk

and supervisors as defined in the Act, constitute a

unit appropriate for the purposes of collective bar-

gaining within the meaning of Section 9 (b) of

the Act.

VII.

At all times since August 27, 1952, the Union

has been and is now the exclusive representative of

all employees of Respondent, at its San Leandro

plant, in the unit described in paragraphs III and

VI, above, for the purposes of collective bargain-

ing with Respondent with respect to rates of pay,

wages, hours of employment, and other conditions
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of employment, within the meaning of Section 9

(a) of the Act.

VIII.

On or about August 27, 1952, and at various times

thereafter, the Union requested Respondent to bar-

gain collectively with it as the exclusive representa-

tive of all the employees in the appropriate unit

described in paragraphs III and VI, above, with

respect to rates of pay, wages, hours of employment,

and other conditions of employment.

IX.

Commencing on or about August 27, 1952, and at

various times thereafter, to and including the date

of the issuance of this complaint, Respondent has

refused, and does now refuse to bargain in good

faith with the Union by failing to invest any offi-

cer, agent, representative or attorney designated to

meet with the Union with authority to accept or

reject bargaining proposals or otherwise negotiate

and conclude a collective bargaining agreement with

respect to rates of pay, wages, hours of employ-

ment, and other conditions of employment, with

the Union as exclusive representative of Respond-

ent's employees, at its San Leandro plant, in the

unit described in paragraphs III and VI, above.

X.

On or about October 8, 1952, Respondent, without

prior consultation, negotiation or bargaining agree-

ment with the Union, did unilaterally eliminate

certain rest periods of employees of Respondent,
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at its San Leandro plant, in the unit described in

paragraphs III and VI, above.

XI.

By its acts set forth in paragraphs IX and X,

above, Respondent did engage in, and is now engag-

ing in, unfair labor practices within the meaning

of Section 8 (a) (5) of the Act.

XII.

By its acts set forth in paragraphs IX and

X, above, and by each of said acts, Respondent did

engage in, and is now engaging in, unfair labor

practices within the meaning of Section 8 (a) (1)

of the Act.

XIII. *

The acts of Respondent, as set forth in para-

graphs IX and X, above, and each of said acts, oc-

curring in connection with the operations of Re-

spondent described in paragraph I, above, have a

close, intimate, and substantial relation to trade,

traffic, and commerce among the several states of

the United States and tend to lead to labor disputes

burdening and obstructing commerce and the free

flow of commerce.

XIV.

The aforesaid acts of Respondent, set forth in

paragraphs IX and X, above, and each of said acts,

constitute unfair labor practices within the mean-

ing of Section 8 (a) (1) and (5) and Section 2 (6) i

and (7) of the Act.
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Wherefore, the General Counsel of the National

Labor Relations Board, on behalf of the Board,

on this 30th day of January 1953, issues this, his

Complaint against Lloyd A. Fry Roofing Company,

the Respondent named herein.

[Seal] /s/ GERALD A. BROWN,
Regional Director, National Labor Relations Board

Twentieth Region.

Affidavit of Service by Mailing attached.

GENERAL COUNSEL'S EXHIBIT No. 1-H

[Title of Board and Cause.]

ANSWER OF LLOYD A. FRY ROOFING
COMPANY

Answering the complaint on file herein, Lloyd A.

Fry Roofing Company hereby admits denies and

alleges as follows:

I.

Respondent admits the allegations set forth in

paragraph VIII of the complaint on file herein,

but in this respect respondent alleges that respond-

ent did bargain collectively with said union, and

did on or about September 19, 1952, meet with

representatives of said union, at which time said

union presented a written document embodying in

part the proposals which said union desired to be

included in a collective bargaining agreement be-

tween the parties. That thereafter, on or about Oc-

tober 10, 1952, respondent again met with repre-
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sentatives of said union, at which time respondent

submitted to said union a complete written coim-

terproposal embodying all terms and provisions of

a collective bargaining agreement between the par-

ties which respondent then and there offered and

agreed to execute, and respondent did then and

there state and explain in detail its reasons for

submitting its proposed written contract.

At said meeting said union representatives stated

that respondent's counterproposal and proposed

agreement was not satisfactory, and said union rep-

resentatives orally informed the representatives of

respondent of the terms and conditions which the

union would be willing to accept as the basis of a

collective bargaining agreement. The representa-

tives of respondent then and there dictated a writ-
j

ten memorandum of the union's oral proposals in i^

the presence of the union representatives and then

and there informed the union representatives that ;

these proposals would be communicated to the man-

agement of the company at the earliest possible 3

moment and with the utmost expedition. But said

union called and engaged in a strike and picketed

the establishment of respondent commencing Oc-

tober 13, 1952, before the management of respondent

received said memorandum or had any opportunity

whatever to prepare or submit a counterproposal.

Further answering the allegations of the com-

plaint, respondent alleges that said strike and said

picketing of the plant of respondent by said union

has continued without interruption ever since said

13th day of October 1952, but that, nevertheless,

IL
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respondent agreed to meet with said union on Oc-

tober 29, 1952, for the purpose of negotiating a set-

tlement satisfactory to both parties and thereby

terminating said strike, but that after agreeing to

meet with respondent on October 29, 1952, said

union, on October 28, 1952, filed a charge against

respondent charging respondent with a refusal to

bargain with said union.

The collective bargaining representatives of re-

spondent met with said imion on October 29, 1952,

and offered additional concessions on the part of

the company in the hope of arriving at an agree-

ment in settling said strike. Said union neverthe-

less declined and refused to accept said additional

concessions as a basis of arriving at a collective

bargaining agreement or settling said strike. In ad-

dition thereto, said union representatives have con-

tinuously maintained the position that said union

will refuse to make any agreement with respondent

imless said agreement contains a union shop clause.

II.

This respondent denies the allegations in para-

graph IX of the complaint on file herein and in

this respect respondent alleged that the duly au-

thorized, appointed and acting collective bargain-

ing representatives of respondent at all times had

authority to accept or reject bargaining proposals

and otherwise to negotiate a collective bargaining

agreement with said union, and in this respect re-

spondent alleges that said collective bargaining rep-



14 Lloyd A. Fry Roofing Company vs.

resentatives were in constant communication with

the management of said respondent and at all

times informed said union representatives as to

the position and attitude of respondent on such

subject discussed and at all times informed said

union representatives of the terms and conditions

upon which said respondent would enter into an

agreement with said union.

III.

With respect to the allegations set forth in para-

graph X of the complaint on file herein, respondent

asserts that on or about October 8, 1952, certain

changes were made in scheduling the shifts of em-

ployees at the plant of respondent in order to im-

prove the efficiency of said plant and in order to

enable the employees to keep their operating posi-

tions in a clean and safe condition acceptable to the

company and to the company's insurance carriers.

That said matter of said change in said work

schedules was discussed between the representatives

of the union and representatives of the company at

the collective bargaining meeting held on October

10, 1952, at which time the union submitted to re-

spondent its proposals covering the work schedules

of the employees represented by said union and the

rate of pay for said work, and respondent at said

meeting agreed to submit a counterproposal thereto

but that before any counterproposal could be pre-

pared or presented said union struck the plant of

respondent on October 13, 1952, as aforesaid.
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IV.

Respondent denies the allegations set forth in

paragraphs XI, XII, XIII and XIY of the com-

plaint herein.

Wherefore, respondent prays to be dismissed

with costs.

/s/ ROTH and BAHRS,
Attorneys for Respondent.

Duly Verified.

Affidavit of Service by Mail attached.

GENERAL COUNSEL'S EXHIBIT No. 2

(Copy)

August 26, 1952

The Lloyd A. Fry Roofing Company
1850 West Avenue 132nd

San Leandro, California

Attention: Mr. Callaway

Gentlemen

:

We have been officially notified by the National

Labor Relations Board that we have been chosen

as the collective bargaining agency for the em-

ployees in your plant.

We would like a meeting with your representa-

tives at the earliest possible convenience.
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Trusting that we will have an early reply, we
remain

Very truly yours,

Miscellaneous & Woodworkers

Union, Local 2565

ROSE WHITE,
Bus. Representative.

GENERAL COUNSEL'S EXHIBIT No. 3

[Lloyd A. Fry Roofing Company Letterhead]

September 2, 1952

Miscellaneous & Woodworkers Union, Local 2565

200 Guerrero Street

San Francisco 3, California
'''

Attention: Mrs. Rose White

Business Representative

Gentlemen

:

This will acknowledge receipt of your letter of

August 26, 1952, requesting a meeting with us, pre-

sumably for bargaining purposes.

Owing to the absence of Mr. Bahrs from the city

until after the middle of September we will be

unable to meet with you prior to that time, but in

order that no time shall be lost we suggest that
;

you prepare and forward to us an original and

three copies of your proposals so that we may con-

sider them and be prepared to discuss them at our

first meeting.
|



National Labor Relations Board

Very truly yours,

LLOYD A. FRY ROOFING
COMPANY

WALTER CALLAWAY,
San Leandro Ass't. Manager

GENERAL COUNSEL'S EXHIBIT No. 4

AGREEMENT
This agreement made and entered into this

day of 1952, between and the

Miscellaneous and Woodworkers Union Local No..

2565, affiliated with the United Brotherhood of Car-

penters and Joiners of America, hereinafter known

as the Union, effective 195 . . and ending

195...

In order to stabilize labor conditions, maintain

fair trade practices and provide means for the

orderly adjustment of disputes, and to promote

mutual interests of the parties signatory hereto, the

following stipulations are agreed to by and above

mentioned parties.

Section 1. Scope of Agreement.

All employees in the plants covered by this agree-

ment, including all foremen working with tools or

material or on machines, shall be exclusively repre-

sented by the Miscellaneous and Woodworkers

Union Local No. 2565, affiliated with the United

Brotherhood of Carpenters and Joiners of America,

and be members in good standing of the Union.



18 Lloyd A. Fry Roofing Company vs.

Section 2. Union Recognition.

The Employers recognize the Union as the ex-

clusive representative of all employees in the bar-

gaining unit under the jurisdiction of the Union

for the purpose of collective bargaining with re-

spect to rates of pay, wages, hours of employment

and other conditions of employment as set forth

herein.

This agreement covers, but is not limited to, the

following operations: receiving, unloading, hand-

ling, checking, counting, identifying, tagging, pro-

cessing, packing, boxing, crating, strapping, mark-

ing any and all commodities for shipment, and all

maintenance and production employees, excluding

office, clerical and supervisory employees as defined

in the Labor-Management Relations Act, 1947.

Section 3. Union Shop.

Membership in the Union on or after the thir-

tieth day following the beginning or the effective

date of this Agreement, shall be a condition of em-

ployment; provided that the Employer shall not

be obligated hereunder to discharge or discriminate

against any employee for non-membership in the

Union.

Section 4. Working Hours.

Eight (8) hours shall constitute a regular work

day. The regular work day shall be between 8:00

a.m. and 4:00 p.m. Five (5) days shall constitute

a regular work week from Monday to Friday, in-

clusive.

Section 5. Overtime Rates.

(a) The rate of wage for overtime work shall

be as follows: for the first four (4) hours after the
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first eight (8) hours time and one-half. All over-

time thereafter and work on Saturdays, Sundays,

and Holidays shall be paid for at the rate of

double time.

(b) When an employee is required to work dur-

ing his lunch hour, he shall be paid at the rate of

time and one half.

Section 6. Recognized paid holidays are New
Year's Day, Washington's Birthday, Memorial

Day, Fourth of July, Labor Day, Armistice Day,

Thanksgiving Day and Christmas Day.

(a) When an employee is required to work on

one of the above specified paid holidays, he shall be

compensated at the rate of double time rate in

addition to the holiday pay, as set forth in Section

5, Paragraph A.

(b) Should a holiday provided for in this Sec-

tion fall on Sunday, the day observed by the State

or Nation shall be considered the holiday.

Section 7. Shift Operations.

Where more than one (1) shift is operated at a

plant, the following shall apply. The regular day

shift shall be worked at the regular rate of pay.

The second shift shall receive a differential of 10%
over the regular rate. The third shift or grave-yard

shift shall receive a differential of 15% over the

regular rate of pay.

Section 8. Transfers.

When an employee is required to fill temporarily

the place of another employee he shall retain his

regular rate of pay for a period of two (2) consecu-
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tive weeks. Transfers for periods of more than

two (2) consecutive weeks shall be deemed to be

permanent and the job rate to which the employee

has been transferred shall prevail.

Section 9. Union Representatives.

The business representatives of the Union may
have access to the Employer's plant, provided they

do not interfere or cause workers to neglect their

work.

Section 10. Discharges.

The employers shall have the right to discharge

any employee for insubordination, drunkenness, or

failure to perform the work as required, or to ob-

serve safety rules and regulations and the Employ-

er's house rules which shall be conspicuously posted

but shall not be discriminated against because of

Union membership.

Section 11. Reporting Pay and Minimum Hours. .

Employees who report for work at the time they

are instructed by Employer or Employer's agent to •

report, and who are not given work at the time,
,

shall be paid for two (2) hours at their straight t;

time rate of pay. Employees who start work on any ^

shift shall receive not less than four (4) hours

pay for such shift unless they voluntarily quit or i!

lay off, or are laid off by reason of breakdown of f

machinery or any other condition beyond the direct

control of the Employer.

Section 12. Seniority.

If work becomes slack and the employer deems

it advisable to reduce forces, employees who have

been employed less than four (4) months shall be
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the first to be laid off. After all employees who
have been employed less than four (4) months have

been laid off, further layoffs shall be in accordance

with the seniority of the various employees.

Seniority means the total consecutive length of

service in years, months and days, in the plant.

In re-hiring, those employees laid off last shall

be re-hired first, and no new employees shall be

hired until the list of former employees is ex-

hausted.

Seniority shall be broken by discharge for cause,

voluntary quitting or by four (4) months consecu-

tive unemployment.

Any grievances hereunder shall be referred to

grievance procedure for adjustment and decision.

Section 13. Strikes and Lockouts.

There shall be no lockouts on the part of the

Employer nor suspension of work or slow down on

the part of the employees. This Agreement is a

guarantee that there will be neither strikes nor

lockouts and that all disputes will be settled in

accordance with the grievance and arbitration pro-

cedures hereinafter provided.

Section 14. Grievances and Complaints.

It is the desire of the parties hereto that griev-

ances or differences arising between the Employer

and the Union be settled amicably. Therefore, a

Board of Adjustment shall be created as follows:

(a) Immediately upon the execution of this

Agreement, the Employer shall designate three per-

sons who shall represent the Employer.
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(b) The Union shall elect or appoint three per-

sons who shall represent the Union.

All grievances or differences arising during the

existence of this Agreement which cannot be settled

by the Employer and the Union shall be submitted

to said Board, in writing, for adjustment. The

Board shall take up all matters submitted to it

within three (3) days and if no decision is reached

within seven (7) days after the date of submission,

then the Board shall lose jurisdiction. The decision

of a majority of the Board in all matters submitted

to it shall be final and binding upon the parties

hereto. In any case in which the Board cannot

reach a decision within the required time, the par-

ties hereto shall agree to submit said case to arbi-

tration, and shall proceed to select a neutral chair-

man satisfactory to a majority of the Board of

Adjustment, whose decision shall be final and bind-

ing upon the parties hereto.

There shall be no strikes or lockouts during the

time which any matter is before the Board of Ad-

justment or is in arbitration.

Section 15.

There shall be a Grievance Committee, composed

of four members of the Union, selected by the Busi-

ness Agent, working at the plant for the purpose

of handling all grievances that arise during an

eight hour day.

Section 16. Vacations.

All employees having one (1) year's seniority and

who have been employed by the Employer for two

ki
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hundred (200) days, or two hundred (200) parts of

days, shall be granted two (2) weeks' vacation with

pay. All employees having five (5) years' seniority

and who have been employed by the Employer for

two hundred (200) days, or two hundred (200)

parts of days, shall be granted three (3) weeks'

vacation. The employer will cooperate with the em-

ployee in fixing vacation periods at such a time

that will be agreeable to both parties as near as pos-

sible. In granting such vacation periods, seniority

shall prevail. Payment shall be made at straight

time pay for the regularly scheduled work week

at the time the vacation is taken, but in no event

more than forty (40) times the straight-time hourly

rate of pay for each week of vacation.

Section 17. Term of Agreement.

This agreement shall remain in full force and

effect, without change or modification until

195 .
.

, and shall continue to remain in full force

and effect from year to year thereafter without

change or modification, unless one of the parties

hereto gives written notice to the other party of

proposed changes or modifications. Such notice shall

be given at least sixty (60) days, but in no event

more than ninety (90) days prior to 195. .,

or of any succeeding year.

(a) Following the receipt of such notice, the other

party to the Agreement may, within ten (10) days

thereafter, notify the party serving the first notice

in writing of such changes or modifications as it

desires.
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(b) The parties shall meet within five (5) days

after receipt of the reply notice provided for in (a)

hereof, and proceed to negotiate as to the changes

or modifications mentioned in the notices, the

Agreement remaining in effect at all times until the

conclusion of the negotiations and an agreement

reached upon any changes or modifications.

(c) Following such Agreement, a supplement to

this Agreement, or a new Agreement, shall be en-

tered into and executed not later than , to

be effective as of that date of such year, which

Supplement, or New Agreement, shall designate the

changes that have been agreed upon. Except as to

such changes the Agreement shall remain in full

force and effect unchanged.

(d) In the event that no agreement has been en-

tered into between the parties hereto by of

any year in which such notice shall have been given,

then this Agreement shall thereupon cease and

terminate.

Employer

:

Union

:

™
GENERAL COUNSEL'S EXHIBIT No. 5

AGREEMENT
This agreement made and entered into this

day of , 1952, between Lloyd A. Fry Roof-

ing Company of San Leandro, California, herein-

after referred to as the Company, and the Miscel-

laneous and Woodworkers Union, Local No. 2565,

'-. J
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Affiliated with the United Brotherhood of Carpen-

ters and Joiners of America, hereinafter referred

to as the Union,

Witnesseth

:

Whereas, the parties hereto desire to establish

the wages, hours and working conditions in the

Company's plant in San Leandro, California, and

to state the mutual relationship between them as

|,

hereinafter set forth, therefore, the following agree-

ment is executed between the Company and the

Union

:

Article I—Recognition.

The Company recognizes the Union as the sole

and exclusive bargaining agent in respect to wages,

hours and working conditions for the production

and maintenance employees, excluding office and

clerical employees, guards, foremen, shipping

clerks, and other supervisors as defined in the Act.

The Union and Company agree that there shall be

no coercion or intimidation of any employee to

make him join or refrain from joining the Union.

Article II—Scope of Agreement.

It is the intention of the Company and the Union

that all matters not specifically covered in this

agreement shall be considered to have been fully

bargained upon during the process of negotiations

leading up to this agreement and that there shall be

jUo duty on the part of either the Company or the

Union to bargain during the period of this agree-

ment upon any matters not specifically covered in

this agreement.
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Article III—Management.

The Union recognizes that the management of

the business and the direction of the working forces

remain with the Company, except insofar as such

rights of management clearly conflict with any of

the other terms of this agreement.

Article IV—Working Hours.

The normal work week shall consist of a sched-

ule of seven (7) consecutive days starting the first

daylight shift on Monday at 7:00 a.m. and ending

the beginning of the first daylight shift the follow-

ing Monday at 7:00 a.m. Whenever any employee

performs work in excess of forty (40) hours in any

one work week the same shall constitute overtime

work and shall be paid for at the rate of one and

one-half (1%) times the regular wage rate of said

employee. Whenever an employee works on the

Sunday of his regularly scheduled work week he

shall be paid at the rate of two (2) times the em-

ployees regular wage rate.

The present vacation policy of the Company shall

be continued in effect. Employees who are on the

active payroll of the Company as of the date hereof

shall receive the following vacation rights:

(a) In accordance with the Company's vacation

policy, such employees who have been continuously

employed for a period of at least one year, shall

receive two (2) weeks vacation with pay, which

said pay shall be figured upon the basis of forty

(40) hours per week at straight time regular rate.

(b) In accordance with the Company's vacation
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policy, such employees as have been continuously

employed for a period of at least five (5) years,

shall receive three (3) weeks vacation with pay,

which said pay shall be figured upon the basis of

forty (40) hours per week at straight time regular

rate.

(c) For the purpose of computing continuous

' employment, periods of lay-off totalling less than

,
three months in any year shall not be deemed to

have interrupted the employees' continuous service.

Article V—Seniority.

The Company recognizes the principle of senior-

ity. Seniority shall depend upon length of service

with the Company. In all matters of layoff and

recall, promotions, demotions and filling of vacan-

I

cies, seniority shall be considered only if skill, abil-

I

ity and efficiency are equal. Any employee who quits

or is discharged, or who is off the active payroll

of the Company for any reason for a period in ex-

cess of three (3) months shall lose his seniority.

A permanent shut down of the plant shall terminate

all seniority and the employment of all employees.

Article VI—Grievances.

Should any grievance arise during the period of

this contract it shall be handled as follows:

(a) Between the employee and his foreman, with

or without the presence of the steward. If without

the steward, the steward shall be notified and given

an opportunity to be present at any adjustment of

the grievance.

(b) If grievance is not settled in step (a), then
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between the steward and the plant superintendent.

(c) If the grievance is not settled in step (b),

then between the Union Grievance Committee and

a representative of management.

(d) If the grievance is not settled in step (c),

then between an International Representative of

the Union and the President of the Company or

whomever he may designate in his place and stead.

(e) The final settlement of any grievance which

goes beyond the first step shall be reduced to writ-

ing. The Union may appoint a shop steward who

shall be empowered to act in conjunction with the

aforesaid grievance procedure.

Article VII—Union Notices.

The Union agrees that with prior Company ap-

proval notices of Union meetings may be posted

on a bulletin board provided that they are signed

by officers of the Union.

Article VIII—Strikes, Etc.

During the term of this agreement there shall

be no slowdown, stoppage of work, walkout, strike

or lockout.

Article IX—^Wage Rates.

The rates of pay for the various classifications

are set forth in Schedule A attached hereto.

Article X—Termination.

This agreement shall be effective for one year

from the date hereof and shall continue to remain

in full force and effect from year to year there-

after unless written notice is given by either party

to the other on or before sixty (60) days prior to
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the annual expiration date electing to either termi-

nate the contract or request a modification thereof.

For the Union:

For the Company:

SCHEDULE A

Lloyd A. Fry Roofing Company
San Leandro, California

Position Hourly Rate

1. Felt Tender $1.67

2. Saturator 1.67

3. Coater 1.67

4. Machine Slate 1.62

5. Machine Slate Helper 1.52

6. Finish Looper 1.62

7. Winder 1.67

8. Wrapper 1.67

9. Fixtures 1.47

10. Labeler 1.52

11. Stenciler 1.52

12. Take Off 1.62

13. Checker 1.62

14. Checker's Trucker 1.52

15. Checker's Helper 1.57

16. Nail Packer 1.47

17. Clean Up 1.47

18. Mechanic 1.67

19. Lift Trucker Operator 1.52
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Position Hourly Rate

20. Relief Man 1.52

21. Shipping Clerk 1.67

22. Trucker 1.52

23. Master Mechanic 1.77

24. Watchman 1.52

GENERAL COUNSEL'S EXHIBIT No. 6

[Bay Counties District Council of Carpenters

Letterhead]

January 13, 1953

Mr. George Bahrs

351 California Street

San Francisco, California

Dear Sir:

I would like to call to your attention that it has

been several months since we have officially met

with you in respect to a collective bargaining agree-

ment between Local Union No. 2565, affiliated with

the Bay Counties District Council of Carpenters,

and the Lloyd Fry Roofing Company. During this

period, the employees involved have been on strike.

In view of the above, we are interested in knowing

the position of the Company at the present time

and to this end we are asking you, as their legal

representative, to contact the Company at their

home office and ascertain as to what would be the

Company's best proposal towards a collective bar-

gaining agreement as a basis of settlement. We are
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also interested in the Company^s proposal on the

wage structure.

For your information — the manufacturers of

Certainteed Roofing have recently been granted a

5% increase straight across the board. The Johns-

Manville Company are faced with a demand on the

part of the Union for a 15c increase across the

board.

I might add that a sincere effort can be made

towards a settlement if the Lloyd Fry Roofing

Company would designate you with the authority

to makie a settlement, or to authorize one of their

local agents, or send out a representative from the

home office. I sincerely feel that unless this is done

that it will make it very difficult to come to an

understanding.

Hoping that this matter will be given due con-

sideration, and that we can look forward to an

early meeting, I remain

Very truly yours,

C. R. BARTALINI,
Secretary

Bay Counties District Council

of Carpenters.
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GENERAL COUNSEL'S EXHIBIT No. 7

[Law Offices of Roth and Bahrs Letterhead]

January 20, 1953

Mr. C. R. Bartalini, Secretary-Treasurer,

Bay Counties District Council of Carpenters,

Building Trades Temple

14th and Guerrero St., San Francisco 3, Calif.

Dear Sir:

Answering your letter of January 13, 1953, this

is to advise you that Lloyd A. Fry Roofing Com-

pany renews its offer to conclude an agreement with

Local Union 2565, affiliated with the Bay Counties

District Council of Carpenters, on the basis of the

contract already submitted to you.

It is the position of the company that the union

struck without giving the company an opportunity

to act upon the union's proposals which were orally

submitted at the collective bargaining meeting held

October 10, 1952. The company, nevertheless, en-

gaged in subsequent negotiating meetings at which

time it offered further concessions, all of which

were rejected by the union as a basis of settlement,

and a deadlock resulted.

The company sincerely hopes that the union will

reconsider its action and will see its way clear to-

ward accepting the contract already submitted to

you as a basis of settling this long standing dispute.

Very truly yours

GEORGE O. BAHRS
GOB:GW



National Labor Relations Board 33

GENERAL COUNSEL'S EXHIBIT No. 8

October 10, 1952

Mr. W. H. Barthel, Vice President

Lloyd A. Fry Roofing Company,

5818 Archer Road

Siunmit (Argo P.O.), Illinois

Dear Mr. Barthel:

A negotiating meeting was held this afternoon

at which were present Mrs. Rose White and Mr.

Bartalini representing the Union, and Walter Cal-

laway and myself for the Company.

In the first place, the Union stated that a con-

siderable period of time has elapsed since the

Union has been certified and they wish the Com-

pany clearly to understand that it will be impossi-

ble to conduct protracted negotiations with long

intervals between meetings. The Union states that

it is imperative that an understanding be reached

in the immediate future in order to assure that

there shall not be any interruption of work.

It is my considered opinion that, unless the Com-

pany makes a written response satisfactory to the

Union within the next week, the plant will be

struck.

With respect to the Company's proposal which

was submitted, the Union's position is as follows:

1. With respect to Article I—Recognition.

The Union will insist that all working foremen

and working shipping clerks be included in the

contract. With respect to the last sentence of Arti-

cle I, the Union will insist on the union shop as it
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has the form of union security in all other con-

tracts.

2. Article II—Scope of Agreement.

While the Union is agreeable that the Company-

can establish new rates for new jobs or changed

jobs, this must be subject to negotiation, and, on

failure of agreement, to arbitration.

3. Article III—Management. I

It is believed that, with some revision, an agree- 4

ment can be reached on the Management clause.

4. Article IV—Working Hours.

The Union stands by its original position that

the work week shall be Monday through Friday and

that the double-time rate shall be paid for all work

performed on Saturdays, Sundays and holidays.

5. Article IV—Working Hours.

There is some disagreement or misunderstand-

ing as to the facts as between the parties. However,

if the men are actually receiving fifteen-minute re-

lief periods during the middle of their shifts and

a half-hour for lunch, the Union wants this provi-

sion spelled out in the agreement. As to all em-

ployees who do not receive either these rest periods

or the uninterrupted half hour for lunch, the Union

desires that for such lunch period time and one-

half shall be paid.

6. Article VI—Grievances.

The Union believes that the Company proposal

should be modified to provide that a grievance shall

be reduced to writing by the time that it gets to

the International representative of the Union.

In addition, the Union wishes an express recog-
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nition by the Company of both the union steward

and the Grievance Committee.

Moreover, the Union wishes a formular for final

settlement of grievances either by arbitration or

other similar procedure.

7. Article VII—Union Notices.

Provided that the notices are legitimate notices

of union business, the Union wishes the privilege

of posting notices on the Company bulletin board

as a matter of right.

8. Article X—Termination.

This clause should be revised to provide that it,

after a request for modification has been served, if

the parties have failed to agree within sixty days,

either party shall be free to take such action as

it sees fit.

In addition to these modifications of the Com-

pany's proposals, the Union desires to reinstate

the following provisions embodied in its original

demands

:

(a) Shift premiums 10% and 15%.

(b) Union representatives to have access to the

plant for purpose of seeing that the contract is

observed.

(c) Reporting time of 2 hours and 4 hours as

set forth in the Union's proposal.

(d) A reinstatement of the Union's proposal on

transfers (Section 8).

(e) Paid holidays as specified (Section 6).

With respect to the job classification, the Union

proposes that all employees be grouped into six
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classes with the following rates set opposite these

classes

:

Mechanic and foreman (in all lines) $2.25

Backtender, saturator, coaterman, slate opera-

tor, wrapper, winderman $2.19

Finish looper, takeoff, checker $2.00

Shingle pickers $1.94

Truckers $1.87

Miscellaneous, cleanup, labeler, stenciler $1.79

The Union's claim for these wage rates is based

upon the fact that these rates are currently being

paid in the neighboring plant of Paraffine Co., one

of the largest manufacturers of roofing material in

this area.

Cordially

GEORGE O. BAHRS

aOB:GW—cc: Philip C. Lederer, C. H. Zinkann.

[Title of Board and Cause.]

INTERMEDIATE REPORT AND RECOM-
MENDED ORDER

Mr. Nathan R. Berke, for the General Counsel.

Todd & Todd, by Mr. Clarence E. Todd, of San

Francisco, Calif., for the Union.

Roth & Bahrs, by Mr. George O. Bahrs, of San

Francisco, Calif., and St. Sure & Moore, by Mr.

Edward H. Moore, of Oakland, Calif., for the Re-

spondent.

Before: Wallace E. Royster, Trial Examiner.
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Statement of the Case

Upon charges filed by Miscellaneous and Wood-
workers Union, Local 2565, herein called the Union,

against the Lloyd A. Fry Roofing Company, San

Leandro, California, herein called the Respondent,

the General Counsel of the National Labor Rela-

tions Board issued his complaint, dated January

30, 1953, alleging that the Respondent had commit-

ted and was committing unfair labor practices af-

fecting commerce within the meaning of Section 8

(a) (1) and (5) and Section 2 (6) and (7) of

(the National Labor Relations Act, as amended 61

iStat. 136, herein called the Act.

In respect to unfair labor practices, the complaint

[alleges that at a time when the Respondent was

under a duty to do so, it failed to bargain in good

faith with the Union in that it unilaterally made a

change in working conditions at its plant and did

not invest any agent with authority to accept or

reject bargaining proposals or otherwise to negoti-

ate and to conclude a collective bargaining agree-

ment with the Union.

Respondent's answer asserts (1) that its repre-

sentative for purposes of bargaining with the Union

had authority to negotiate a collective bargaining

agreement, (2) that changes in working conditions

at the plant were made to improve efficiency of

operations, (3) that such changes were discussed

with the Union, and, (4) denies the commission of

unfair labor practices.

Pursuant to notice a hearing was held before

the undersigned Trial Examiner in San Francisco,
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California, on March 9, 1953. All parties were rep-

resented, were permitted to examine and cross-ex-

amine witnesses, and to introduce evidence perti-

nent to the issues. Briefs have been received from

counsel for all parties.

Upon the entire record in the case and from my
observation of the witnesses, I make the following:

Findings of Fact

I. The business of the Respondent.

Lloyd A. Fry Roofing Company is a Delaware

corporation, with its principal office and place of

business at Summit, Illinois. Respondent is engaged

at several plants located at various points in the

United States in the manufacture of asphalt roof-

ing. The only operation of the Respondent of con-

cern here is its plant in San Leandro, California,

where asphalt roofing, shingles, and rolled material

is manufactured.

During 1952 Respondent purchased and imported

from places outside the State of California mate-

rials to its San Leandro plant having a value in

excess of 1 million dollars. During the same period

Respondent sold and shipped from that plant to

points located outside the State of California prod-

ucts having a value in excess of $25,000. I find that

the operations of the Respondent are in commerce

and affect commerce within the meaning of the Act.

II. The labor organization involved.

Miscellaneous and Woodworkers Union, Local

2565, is a labor organization affiliated with United

Brotherhood of Carpenters and Joiners of America,
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AFL, admitting to membership employees of the

Respondent.

III. The unfair labor practices.

On August 27, 1952, following a Board-directed

election and based upon its result, the Board issued

its certificate^ to the Union as the representative for

purposes of collective bargaining of Respondent's

employees in a imit comprised of:

All production and maintenance employees, ex-

cluding office and clerical employees, profes-

sional employees, guards, the foreman, the

shipping clerk and supervisors as defined in

the Act.

Immediately following notice of its certification,

the Union requested a meeting for purposes of ne-

gotiation. Such a meeting was held on September

19 in the office of George Bahrs, a San Francisco

attorney whom the Respondent had designated as

its representative. The Union presented a contract

proposal which was discussed in detail. Bahrs told

them that he would present the proposal, together

with the Union's supporting contentions, to the Re-

spondent and would offer a counterproposal at the

earliest opportunity. Union representatives testi-

fied that they inquired then of Bahrs as to the

extent of his authority to bind the Respondent.

^Neither the representative status of the Union
nor the propriety of the unit is disputed. I find the

unit set forth herein to be appropriate for purposes
of collective bargaining and that the Union at all

times material has been and is the designated rep-

resentative of those employees.
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Bahrs testified that he recalled no such question at

this meeting. On October 7 about 20 employees at

the plant, constituting apparently the entire group

of workers on certain continuous machine opera-

tions, were called into one of the plant offices where

they were told by Dave McKay, described in the

record as a general superintendent from the head

office, that as of the following day relief periods

would be abolished. Some of the men protested, but

McKay told them that the change would be made

and that nothing could be done about it. The men
affected had for some time in the past been given a

30-minute relief at the end of each 90-minute work-

ing period. During an 8-hour shift, four such relief

periods occurred, and during the one of his election

an employee might eat his lunch. During any such

period employees who had been relieved might be

directed to perform some bit of maintenance work

or to assist in an emergency situation.

On October 10 the second bargaining meeting oc-

curred, at which Bahrs offered a written counter-

proposal and told the Union that the Respondent

was prepared to sign a contract on those terms.

The offer was not acceptable to the Union and its

representatives told Bahrs to what they objected.

Bahrs, in the presence of Union representatives

then dictated a letter to the Respondent setting

forth the Union position and his evaluation of the

situation in terms of a possible strike. One of the

Union negotiators, Chester Bartalini, said that the

Respondent had better supply a negotiator with

authority to act or the employees might strike, and
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asked if Bahrs could not persuade the Respondent

to invest him with such authority as would permit

him to reach agreement on whatever terms he

thought fair. Bahrs answered that he did not have

such wide authority and did not expect to get it.

He told them, however, that he would make recom-

mendations to the Respondent in respect to contract

terms. On October 13 the employees in the unit rep-

resented by the Union began a strike which was

still in effect at the time of the hearing. Further

meetings were held on October 29, November 7, and

finally, on January 12, 1953. In the course of them

Bahrs said that the Respondent would modify its

earlier position to the extent that it would recog-

nize shop stewards, permit notices of Union meet-

ings to be posted on plant bulletin boards, and

would agree to forego a no-strike provision rather

than submit grievances to final arbitration. On
October 29 the Union representatives again re-

quested that the Respondent be represented by

someone with complete authority to execute a con-

tract without the necessity for referring such mat-

ters back to the Respondent in Illinois.

I have not attempted to set out in any detail the

proposals and counterproposals made at these meet-

ings. It is clear enough that they did not develop

to a point where it can be said that the Respondent

by the adoption of an infiexible position or by a

refusal to consider alternatives had demonstrated a

mind "hermetically sealed" to the Union's pro-

posals. It is not the theory of the complaint that

the position of the Respondent taken with respect
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to any matter of negotiation was such as to carry

with it an indicia of bad-faith bargaining. It is clear

that Bahrs was willing to meet with the Union rep-

resentatives at reasonable times and to discuss with

them matters affecting wages, hours, and working

conditions in the plant. But it is equally clear also

that he did so not as one with authority to enter

into any sort of agreement with the Union, even

tentatively. Bahrs attended the meetings merely as

a conduit through which the Union's position was

transmitted to the Respondent. Bahrs testified that

he did make recommendations to the Respondent

in respect to bargaining issues, but the communica-

tion running between him and the Respondent, ap-

pearing in the record, amounts to no more than a

factual report of developments and Bahr's prop-

hesy as to a probable strike.

It is not suggested that the Union representatives

were in any fashion the victims of a deception. The

limits of Bahrs' ''authority" were no secret from

the beginning. The Union negotiators were aware

throughout the course of the meetings that the Re-

spondent's representative was there merely to listen

and report.

Bargaining connotes a meeting between equals

and neither party discharges the obligations im-

posed upon him by statute by merely providing an

ear to which demands, requests, or suggestions can

be made. In this case the Union, by virtue of the

Act, had a right to meet with some representative

of the management who could be persuaded to effec-

tive action. This is not to say that the Act requires
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bargaining representatives to be invested with

plenary authority, commissioned to accept or re-

ject proposals instantly and fully authorized to

enter into final and complete agreements at the

bargaining table. It does mean, however, that em-

ployers and unions alike, in order to discharge the

duty imposed by statute to bargain in good faith,

must send to the bargaining table representatives

invested with an authority comparable to that which

would be given to any other representative of the

party who was commissioned to seek agreement in

important matters of business. It does appear that

Bahrs was authorized to conclude agreement with

the Union on the basis of the Respondent's counter-

proposal. But he lacked authority to vary from that

written instrument, even to the extent of tentatively

agreeing to a change until some official in Illinois

agreed to it. By this process of long-distance bar-

gaining the Union was deprived of the opportunity

to meet its opposite number across the table and

its situation could hardly have been worsened had

the Respondent insisted that negotiations be car-

ried on through the medium of the Post Office. I

consider it to be no defense to the Respondent that

the Union negotiators may not have been commis-

sioned to enter into a final and binding agreement

without reference to the Union membership. The

representatives were persons of influence and au-

thority in their organization and agreements with

them, even tentative in nature, reasonably promised

completion.

As on October 7 the Respondent was under an
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obligation to bargain with the Union in respect to

wages, hours, and conditions of employment, and as

the change by abolition or modification of the rest

periods was a substantial one in respect to working

conditions at the plant, it was a matter on which the

Union should have been heard before rather than

after its accomplishment. The unilateral action of

the Respondent in this matter is not consistent with

a good-faith recognition of the status of the Union.

I find that by failing to invest its representative,

Bahrs, with authority to negotiate a bargaining

agreement with the Union and by unilaterally

changing the working conditions at the plant on

October 8, the Respondent has failed to bargain in

good faith with the Union, and has thereby violated

Section 8 (a) (5) of the Act.

By refusing to bargain, as found, the Respond-

ent interfered with, restrained, and coerced its em-

ployees in the exercise of rights guaranteed in Sec-

tion 7 of the Act and has thereby violated Section

8 (a) (1) of the Act.

IV. The effect of the unfair labor practices

upon commerce

The operations of the Respondent described in

Section I above, occurring in connection with the

conduct described in Section III above, have a

close, intimate, and substantial relation to trade,

traffic, and commerce among the several States and

tend to lead to labor disputes burdening and ob-

structing commerce and the free flow of commerce.
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V. The remedy

Having found that the Respondent has engaged

in the unfair labor practice of failing to bargain in

good faith with the representative of its employees,

it will be recommended that the Respondent cease

and desist therefrom, and upon request empower a

negotiator to meet with and deal with the Union in

matters of collective bargaining. The negotiator des-

ignated must be one who has authority to conclude

agreement with the Union once understanding has

been reached.

Although the unfair labor practice foimd relates

only to bargaining, the Respondent has in a funda-

mental sense rejected the command of the statute

and has thereby indicated in my opinion the prob-

ability of the commission of other and different un-

fair labor practices in the future. It will therefore

be recommended that the Respondent cease and de-

sist from violating the Act in any particular.

Upon the foregoing findings of fact and the en-

tire record in the case, I make the following:

Conclusions of Law
1. Miscellaneous and Woodworkers Union, Local

2565, United Brotherhood of Carpenters and Join-

ers of America, AFL, is a labor organization within

the meaning of Section 2 (5) of the Act.

2. All production and maintenance employees,

excluding office and clerical employees, professional

employees, guards, the foreman, the shipping clerk

and supervisors as defined in the Act, constitute a

unit appropriate for the purposes of collective bar-
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gaining within the meaning of Section 9 (b) of the

Act.

3. Miscellaneous and Woodworkers Union, Local

2565, was at all times material herein and now is

the exclusive representative of all employees of the

Respondent in the unit aforesaid for purposes of

collective bargaining within the meaning of Section

9 (a) of the Act.

4. By unilaterally changing working conditions

and by failing to invest a negotiator with requisite

authority, the Respondent has engaged in and is

engaging in unfair labor practices within the mean-

ing of Section 8 (a) (5) of the Act.

5. By such unilateral conduct and by such failure

to invest authority, the Respondent has interfered

with, restrained, and coerced its employees in the

exercise of rights guaranteed by Section 7 of the

Act and has thereby engaged in and is engaging in

unfair labor practices within the meaning of Sec-

tion 8 (a) (1) of the Act.

6. The aforesaid unfair labor practices are un-

fair labor practices affecting commerce within the

meaning of Section 2 (6) and (7) of the Act.

Recommendations

Upon the basis of the foregoing findings of fact,

conclusions of law, and the entire record in the case,

I recommend that Lloyd A. Fry Roofing Company,

San Leandro, California, its officers, agents, suc-

cessors and assigns shall:
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1. Cease and desist from:

(a) Refusing to bargain collectively in good faith

with Miscellaneous and Woodworkers Union, Local

2565, as the exclusive representative of all em-

ployees in the appropriate unit in respect to rates

of pay, wages, hours of employment, and other

conditions of employment.

(b) In any other manner interfering with, re-

straining, or coercing its employees in the exercise

of the right to self-organization, to form labor or-

ganizations, to join or assist Miscellaneous and

Woodworkers Union, Local 2565, or any other labor

organization to bargain collectively through repre-

sentatives of their own choosing, to engage in other

concerted activities for the purpose of collective

bargaining or other mutual aid or protection, and

to refrain from any or all of such activities except

to the extent that such right may be affected by an

agreement requiring membership in a labor re-

ganization as a condition of employment, as author-

ized in Section 8 (a) (3) of the Act.

2. Take the following affirmative action which I

find will effectuate the policies of the Act:

(a) Upon request, bargain collectively in good

faith with Miscellaneous and Woodworkers Union,

Local 2565, as the exclusive representative of all its

employees in the appropriate unit in respect to

rates of pay, wages, hours of employment, and other

conditions of employment, designating as repre-

sentative for purposes of negotiation one possessing

authority to reach understanding with the Union
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and upon such a development to embody the under-

standing in a signed agreement.

(b) Post at its plant in San Leandro, California,

copies of the notice attached hereto. Copies of said

notice, to be furnished by the Regional Director for

the Twentieth Region, shall, after being duly signed

by Respondent's authorized representative, be

posted by Respondent immediately upon receipt

thereof and maintained by it for sixty (60) con-

secutive days thereafter in conspicuous places, in-

cluding all places where notices to employees are

customarily posted. Reasonable steps shall be taken

by Respondent to insure that said notices are not

altered, defaced, or covered by other material.

(c) Notify the Regional Director for the Twen-

tieth Region in writing within twenty (20) days

from the receipt of this Intermediate Report and

Recommended Order what steps it has taken in

compliance.

It is further recommended that unless within

twenty (20) days from the date of the receipt of

this Intermediate Report and Recommended Order

the Respondent notifies the said Regional Director

in writing that it will comply with the foregoing

recommendations, the National Labor Relations

Board issue an order requiring Respondent to take

the action aforesaid.

Dated this 21st day of April, 1953.

/s/ WALLACE E. ROYSTER,
Trial Examiner
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APPENDIX
Notice to all Employees Pursuant to the Recom-

mendations of a Trial Examiner of the Na-

tional Labor Relations Board, and in order to

effectuate the policies of the National Labor

Relations Act, as amended, we hereby notify

our employees that:

We Will bargain collectively, upon request, with

Miscellaneous and Woodworkers Union, Local 2565,

United Brotherhood of Carpenters and Joiners of

America, AFL, and designate as our negotiator an

individual authorized to reach and conclude agree-

ment with that organization with respect to rates

of pay, wages, hours of employment, and other con-

ditions of employment. The bargaining unit is:

All production and maintenance employees, ex-

cluding office and clerical employees, professional

employees, guards, the foreman, the shipping clerk

and supervisors as defined in the Act.

We Will Not by unilaterally changing working

conditions or by failing sufficiently to empower a

negotiator to meet and deal with the Union, or in

any other manner, interfere with, restrain, or coerce

our employees in the exercise of the right to self-

organization, to form labor organizations, to join

or assist Miscellaneous and Woodworkers Union,

Local 2565, United Brotherhood of Carpenters and

Joiners of America, AFL, or any other labor or-

ganization, to bargain collectively through repre-

sentatives of their own choosing, to engage in other

concerted activities for the purpose of collective

bargaining or other mutual aid or protection, and



50 Lloyd A. Fry Roofing Company vs.

to refrain frora any or all of such activities, except

to the extent that such right may be affected by an

agreement requiring membership in a labor or-

ganization as a condition of employment, as author-

ized in Section 8 (a) (3) of the Act.

LLOYD A. FRY ROOFING
COMPANY (Employer)

By
(Representative) (Title)

Dated :

This notice must remain posted for 60 days from

the date hereof, and must not be altered, defaced,

or covered by any other material.

[Title of Board and Cause.]

EXCEPTIONS OF RESPONDENT TO INTER-
MEDIATE REPORT AND RECOM-

MENDED ORDER

Now comes the respondent Lloyd A. Fry Roofing

Company and excepts to the Intermediate Report

and Reconmiended Order herein and to rulings of

the Trial Examiner ujoon objections to the admis-

sibility of evidence, as follows:

Exception I.

Respondent excepts to the following finding of

the Trial Examiner at page 3, lines 54-56 of the

Intermediate Report:

"But it is equally clear also that he (Bahrs) did
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so not as one with authority to enter into any sort

of agreement with the Union, even tentatively."

Said exception is made upon the ground that

said finding is without support of substantial evi-

dence in the record considered as a whole.

Exception II.

Respondent excepts to the following finding of

the Trial Examiner at page 4, lines 45-54, of the

Intermediate Report:

"I find that by failing to invest its representa-

tive, Bahrs, with authority to negotiate a bargain-

ing agreement with the Union and by unilaterally

changing the working conditions at the plant on

October 8, the Respondent has failed to bargain in

good faith with the Union, and has thereby violated

Section 8 (a) (5) of the Act.

By refusing to bargain, as found, the Respond-

ent interfered with, restrained, and coerced its em-

ployees in the exercise of rights guaranteed in

Section 7 of the Act and has thereby violated Sec-

tion 8 (a) (5) of the Act.

Said exception is made upon the ground that said

finding is without support of substantial evidence in

the record, and upon the further ground that said

finding is against law.

Exception III.

Respondent excepts to "The Remedy" as recom-

mended by the Trial Examiner at page 5, lines 3-16,

of the Intermediate Report, as follows:

"Having found that the Respondent has engaged
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in the unfair labor practice of failing to bargain

in good faith with the representative of its employ-

ees, it will be recommended that the Respondent

cease and desist therefrom, and upon request em-

power a negotiator to meet with and deal with the

Union in matters of collective bargaining. The

negotiator designated must be one who has author-

ity to conclude agreement with the Union once

understanding has been reached.

Although the unfair labor practice found relates

only to bargaining, the Respondent has in a funda-

mental sense rejected the command of the statute

and has thereby indicated in my opinion the proba-

bility of the commission of other and different

unfair labor practices in the future. It will there-

fore be recommended that the Respondent cease

and desist from violating the Act in any partic-

ular."

Said exception is made upon the ground that said

proposed remedy is without support of substantial

evidence in the record, and upon the further ground

that it is against law.

Exception IV.

Respondent excepts to conclusions of law num-

bered 4, 5 and 6, at page 5, lines 39-52, of the Inter-

mediate Report, as follows:

"4. By unilaterally changing working conditions

and by failing to invest a negotiator with requisite

authority, the Respondent has engaged in and is

engaging in unfair labor practices within the mean-

ing of Section 8 (a) (5) of the Act.
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5. By such unilateral conduct and by such fail-

ure to invest authority, the Respondent has inter-

fered with, restrained, and coerced its employees

in the exercise of rights guaranteed by Section 7

of the Act and has thereby engaged in and is engag-

ing in unfair labor practices within the meaning

of Section 8 (a) (1) of the Act.

6. The aforesaid unfair labor practices are un-

fair labor practices affecting commerce within the

meaning of Section 2 (6) and (7) of the Act."

Said exception is made upon the groiuid that

said conclusions of law are, and each of them is,

without support of substantial evidence in the rec-

ord, and upon the further ground that said conclu-

sions of law are, and each of them is, without sup-

port of competent findings of fact, and upon the

further ground that said conclusions of law are,

and each of them is, against law.

Exception V.

Respondent excepts to the following Recommen-

dation of the Trial Examiner, set forth in the

Intermediate Report, page 5, line 61, through page

6, line 15, as follows:

"1. Cease and desist from:

(a) Refusing to bargain collectively in good faith

with Miscellaneous and Woodworkers Union, Local

2565, as the exclusive representative of all em-

ployees in the appropriate unit in respect to rates

of pay, wages, hours of employment, and other

conditions of employment.

(b) In any other manner interfering with, re-
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straining, or coercing its employees in the exercise

of the right to self-organization, to form labor

organizations, to join or assist Miscellaneous and

Woodworkers Union, Local 2565, or any other labor

organization to bargain collectively through repre-

sentatives of their own choosing, to engage in other

concerted activities for the purpose of collective

bargaining or other mutual aid or protection, and

to refrain from any or all of such activities, except

to the extent that such right may be affected by an

agreement requiring membership in a labor orga-

nization as a condition of employment, as author-

ized in Section 8 (a) (3) of the Act."

Said exception is made upon the ground that

said Recommendation is without support of sub-

stantial evidence in the record, and upon the fur-

ther ground that it is without support of competent

findings of fact, and upon the further ground that

it is without support of competent conclusions of

law, and upon the further ground that it is against

law.

Exception VI.

Respondent excepts to the following Recommen-

dation of the Trial Examiner, set forth in the

Intermediate Report, page 6, lines 17-48, and the

notice referred to therein, as follows:

"2. Take the following affirmative action which

I find will effectuate the policies of the Act:

(a) Upon request, bargain collectively in good

faith with Miscellaneous and Woodworkers Union,

Local 2565, as the exclusive representative of all

its employees in the appropriate unit in respect
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to rates of pay, wages, hours of employment, and

other conditions of employment, designating as

representative for purposes of negotiation one pos-

sessing authority to reach understanding with the

Union and upon such a development to embody the

understanding in a signed agreement:

(b) Post at its plant in San Leandro, California,

copies of the notice attached hereto. Copies of said

notice, to be furnished by the Regional Director for

the Twentieth Region, shall, after being duly signed

by Respondent's authorized representative, be

posted by Respondent immediately upon receipt

thereof and maintained by it for sixty (60) con-

secutive days thereafter in conspicuous places, in-

cluding all places where notices to employees are

customarily posted. Reasonable steps shall be taken

by Respondent to insure that said notices are not

altered, defaced, or covered by other material.

(c) Notify the Regional Director for the Twen-

tieth Region in writing within twenty (20) days

from the receipt of this Intermediate Report and

Recommended Order what steps it has taken in

compliance.

It is further recommended that unless within

twenty (20) days from the date of the receipt of

this Intermediate Report and Recommended Order

the Respondent notifies the said Regional Director

in writing that it will comply with the foregoing

recommendations, the National Labor Relations

Board issue an order requiring Respondent to take

the action aforesaid."



56 Lloyd A. Fry Boofing Company vs.

Said exception is made upon the ground that

said Recommendation is without support of sub-

stantial evidence in the record, and upon the fur-

ther ground that it is without support of competent

findings of fact, and upon the further ground that

it is without support of competent conclusions of

law, and upon the further ground that it is against

law.

Exception VII.

Respondent excepts to the rulings of the Trial

Examiner appearing in the Transcript at page 126,

lines 9-12, and page 127, line 2, in refusing to admit

evidence offered by Respondent to show the expe-

rience in collective bargaining of George O. Bahrs,

and in rejecting Respondent's offer of proof to

establish the practice in the area with respect to

the authority of collective bargaining representa-

tives. Said exception is made upon the ground that

said rulings are against law.

Dated: May 14, 1953.

Respectfully submitted,

ROTH & BAHRS,
ST. SURE and MOORE,

/s/ By EDWARD H. MOORE.
Attorneys for Respondent.
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United States of America

Before the National Labor Relations Board

Case No. 20-CA-779

In the Matter of LLOYD A. FRY ROOFING-
COMPANY and MISCELLANEOUS AND
WOODWORKERS UNION, LOCAL 2565,

UNITED BROTHERHOOD OF CARPEN-
TERS AND JOINERS OF AMERICA, AFL.

DECISION AND ORDER

On April 21, 1953, Trial Examiner Wallace E.

Royster issued his Intermediate Report in this

proceeding, finding that the Respondent had en-

gaged in and was engaging in certain unfair labor

practices and recommended that it cease and desist

therefrom and take certain affirmative action, as

set forth in the copy of the Intermediate Report

attached hereto. Thereafter the Respondent filed

exceptions to the Intermediate Report and a sup-

porting brief and requested oral argument before

the Board. The Respondent's request for oral argu-

ment is denied as the record, exceptions and brief,

in our opinion, adequately present the issues and

the positions of the parties.

Pursuant to the provisions of Section 3 (b) of

the National Labor Relations Act, the Board has

delegated its powers in connection with this case to

a three-member panel. The Board has reviewed the

rulings made by the Trial Examiner at the hearing

and finds that no prejudicial error was committed.

The rulings are hereby affirmed. The Board has
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considered the Intermediate Report, the exceptions

and brief, and the entire record in the case, and

hereby adopts the findings, conclusions, and recom-

mendations of the Trial Examiner, with the follow-

ing additions and modifications:

1. While we concur in the Trial Examiner's con-

clusion that the Respondent failed to invest suffi-

cient authority in its bargaining representative, we

think that the authority that must be vested in a

party's representative in bargaining negotiations is

not readily susceptible to general definition; the

more realistic way to appraise this question, in our

view, is to consider the facts of the particular case.

In the instant case the authority of the Respond-

ent's representative was limited to the transmittal

of proposals to and from the Respondent, discus-

sion concerning such proposals, and recommenda-

tions to the Respondent. On these facts we find, in

agreement with the Trial Examiner, that the

Respondent did not give its negotiator sufficient

authority to engage in give-and-take collective bar-

gaining and thereby violated Section 8 (a) (5) of

the Act/

^See Century Cement Manufacturing Company,
Inc., 100 NLRB No. 223 ; Standard Generator Serv-

ice Company of Missouri, Inc., 90 NLRB 790, at

791, 800, enf 'd. 186 F.2d 606 (C.A. 8) ; Brown and
Root, Inc., 86 NLRB 520 at 521, 531, enf'd. as modi-

fied 190 F.2d 222 (C.A. 8) ; J. B. Cook Auto Ma-
chine Company, Inc., 84 NLRB 688 at 698, enf'd.

184 F.2d 845 (C.A. 6) ; V-0 Milling Company, 43

NLRB 348 at 360; Great Southern Trucking Co.

vs. N.L.R.B., 127 F.2d 180 (C.A. 4), c6rt. denied

317 U. S. 652.
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2. Unlike the Trial Examiner we are not per-

suaded that the Respondent's conduct as revealed

by the record in this case is indicative of a predi-

lection to commit other unfair labor practices in

the future. We shall therefore not adopt his recom-

mended broad cease and desist order but shall order

the Respondent to cease and desist only from

engaging in the unfair labor practices found and

any like or related conduct.

Order

Upon the entire record in this case, and pursuant

to Section 10 (c) of the National Labor Relations

Act, as amended, the National Labor Relations

Board hereby orders that the Respondent, Lloyd

A. Fry Roofing Company, San Leandro, California,

its officers, agents, successors and assigns shall:

1. Cease and desist from:

(a) Refusing to bargain collectively in good faith

with Miscellaneous and Woodworkers Union, Local

2565, as the exclusive representative of all employ-

ees in the appropriate unit in respect to rates of

pay, wages, hours of employment, and other con-

ditions of employment.

(b) In any like or related manner interfering

with, restraining, or coercing its employees in the

exercise of the right to self-organization, to form

labor organizations, to join or assist Miscellaneous

and Woodworkers Union, Local 2565, or any other

labor organization, to bargain collectively through

representatives of their own choosing, to engage

in concerted activities for the purpose of collec-

tive bargaining or other mutual aid or protection,
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or to refrain from any or all such activities, except

to the extent that such right may be affected by

an agreement requiring membership in a labor

organization as a condition of employment, as au-

thorized in Section 8 (a) (3) of the Act.

2. Take the following affirmative action which

the Board finds will effectuate the policies of the

Act:

(a) Upon request, bargain collectively in good

faith with Miscellaneous and Woodworkers Union,

Local 2565, as the exclusive representative of all

its employees in the appropriate unit in respect to

rates of pay, wages, hours of employment, and

other conditions of employment, designating as rep-

resentative for purposes of negotiation one pos-

sessing authority to reach understanding with the

Union and if an understanding is reached to em-

body the understanding in a signed agreement.

(b) Post at its plant in San Leandro, California,

copies of the notice attached hereto and marked

Appendix A.^ Copies of said notice, to be furnished

by the Regional Director for the Twentieth Region,

shall, after being duly signed by Respondent's

authorized representative, be posted by Respondent

immediately upon receipt thereof and maintained

by it for sixty (60) consecutive days thereafter in

^In the event that this Order is enforced by a

decree of a United States Court of Appeals, there

shall be substituted for the words "Pursuant to a

Decision and Order" the words "Pursuant to a De-
cree of the United States Court of Appeals Enforc-
ing An Order."
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conspicuous places, including all places where no-

tices to employees are customarily posted. Reason-

able steps shall be taken by Respondent to insure

that said notices are not altered, defaced or covered

by other material.

(c) Notify the Regional Director for the Twen-

tieth Region in writing within ten (10) days from

the date of this Order, what steps the Respondent

has taken to comply herewith.

Signed at Washington, D. C, July 17, 1953.

JOHN M. HOUSTON, Member,

ABE MURDOCK, Member,

PAUL L. STYLES, Member,

[Seal] NATIONAL LABOR RELATIONS
BOARD.

APPENDIX A
Notice to All Employees: Pursuant to a Decision

and Order of the National Labor Relations

Board, and in order to effectuate the policies of

the National Labor Relations Act, as amended,

we hereby notify our employees that:

We Will bargain collectively, upon request, with

Miscellaneous and Woodworkers Union, Local 2565,

United Brotherhood of Carpenters and Joiners of

America, AFL, and designate as our negotiator an

individual authorized to reach an understanding

with that organization with respect to rates of pay,

wages, hours of employment, and other conditions

of employment, and if an understanding is reached,

we will embody such understanding in a signed

agreement. The bargaining unit is:
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All production and maintenance employees, ex-

cluding office and clerical employees, professional

employees, guards, the foreman, the shipping clerk

and supervisors as defined in the Act.

We Will Not by unilaterally changing working

conditions or by failing sufficiently to empower a

negotiator to meet and deal with the Union, or in

any like or related manner, interfere with, restrain,

or coerce our employees in the exercise of the right

to self-organization, to form labor organizations, to

join or assist Miscellaneous and Woodworkers

Union, Local 2565, United Brotherhood of Carpen-

ters and Joiners of America, AFL, or any other

labor organization, to bargain collectively through

representatives of their own choosing, to engage in

other concerted activities for the purpose of collec-

tive bargaining or other mutual aid or protection,

and to refrain from any or all such activities, except

to the extent that such right may be affected by

an agreement requiring membership in a labor

organization as a condition of employment, as au-

thorized in Section 8 (a) (3) of the Act.

LLOYD A. FRY ROOFING
COMPANY

(Employer)

By
(Representative) (Title)

Dated

This notice must remain posted for 60 days from

the date hereof, and must not be altered, defaced,

or covered by any other material.
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In the United States Court of Appeals

for the Ninth Circuit

No. 14018

LLOYD A. FRY ROOFING COMPANY,
a corporation, Petitioner,

vs.

NATIONAL LABOR RELATIONS BOARD,
Respondent.

CERTIFICATE OF THE NATIONAL LABOR
RELATIONS BOARD

The National Labor Relations Board, bv its

Executive Secretary, duly authorized by Section

102.84, Rules and Regulations of the National

Labor Relations Board— Series 6, as amended,

hereby certifies that the documents annexed hereto

constitute a full and accurate transcript of the

entire record of proceedings had before said Board,

entitled, "In the Matter of Lloyd A. Fry Roofing

Company, Employer, and Miscellaneous and Wood-

workers Union No. 2565, United Brotherhood of

Carpenters and Joiners of America, AFL, Peti-

tioner," Case No. 20-RC-1814; and "In the Matter

of Lloyd A. Fry Roofing Company and Miscella-

neous and Woodworkers Union, Local 2565, United

Brotherhood of Carpenters and Joiners of America,

AFL.," Case No. 20-CA-779 before said Board, such

transcript including the pleadings and testimony

and evidence upon which the order of the Board



64 Lloyd A. Fry Roofing Company vs.

in said proceedings was entered, and including also

the findings and order of the Board.

Fully enumerated, said documents attached hereto

are as follows:

20-RC-1814

1. Petition for certification of representatives

filed by Miscellaneous and Woodworkers Union No.

2565, AFL, on May 9, 1952. (Marked Board's Ex-

hibit No. 1-A and contained in Volume III of the

certified record.)

2. Notice of representation hearing issued by the

Regional Director on June 2, 1952. (Marked

Board's Exhibit No. 1-B and contained in Volume

III of the certified record.)

3. Affidavit of service on notice of representation

hearing together with United States Post Office

return receipts thereof, dated June 2, 1952.

(Marked Board's Exhibit No. 1-C and contained

in Volume III of the certified record.)

4. Stenographic transcript of testimony taken

before Hearing Officer John H. Immel for the

National Labor Relations Board on June 9, 1952,

together with all exhibits introduced in evidence.

5. Copy of Decision and Direction of Election

issued by the National Labor Relations Board on

July 23, 1952.

6. Tally of ballots issued by the Regional Direc-

tor on August 18, 1952.

7. Certification of representatives issued by the

Regional Director on August 27, 1952.
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20-CA-779

8. Order designating Wallace E. Royster Trial

Examiner for the National Labor Relations Board,

dated March 9, 1953.

9. Stenographic transcript of testimony taken

before Trial Examiner Royster on March 9, 1953,

together with all exhibits introduced in evidence.

10. *Petitioner's telegram, requesting extension

of time to file briefs.

11. Copy of Associate Chief Trial Examiner's

telegram, dated March 20, 1953, granting all parties

extension of time to file briefs.

12. Copy of Trial Examiner's Intermediate Re-

port and Recommended Order, dated April 21,

1953, (annexed to Item 17 hereof), and Order

transferring case to the Board also dated April

21, 1953, together with affidavit of service and

United States Post Office return receipts thereof.

13. Petitioner's telegram, dated May 10, 1953,

requesting extension of time in which to file excep-

tions and briefs.

14. Copy of Board's telegram, dated May 11,

1953, granting all parties extension of time in which

to file exceptions and briefs.

15. Petitioner's exceptions to Intermediate Re-

port and Recommended Order received May 20,

1953.

16. Petitioner's request for permission to argue

orally before the Board received May 20, 1953.

(Denied. See page 1 of Decision and Order.)

*Respondent before the Board.
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17. Copy of Decision and Order issued by the

National Labor Relations Board on July 17, 1953,

with Intermediate Report and Recommended Order

annexed, together with affidavit of service and

United States Post Office return receipts thereof.

In Testimony Whereof, the Executive Secretary

of the National Labor Relations Board, being there-

unto duly authorized as aforesaid, has hereunto set

his hand and affixed the seal of the National Labor

Relations Board in the city of Washington, District

of Columbia, this 26th day of October, 1953.

[Seal] /s/ FRANK M. KLEILER,
Executive Secretary,

National Labor Relations Board.

[Endorsed]: No. 14018. United States Court of

Appeals for the Ninth Circuit. Lloyd A. Fry Roof-

ing Company, Petitioner, vs. National Labor Rela-

tions Board, Respondent. Transcript of Record. Pe-

tition for Review and Petition for Enforcement of

Order of the National Labor Relations Board.

Filed: November 2, 1953.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.



National Labor Belations Board 67

In the United States Court of Appeals

for the Ninth Circuit

No. 14018.

In the Matter of LLOYD A. FRY ROOFING
COMPANY, a corporation, Petitioner

vs.

NATIONAL LABOR RELATIONS BOARD,
Respondent.

PETITION TO REVIEW AND SET ASIDE AN
ORDER OF THE NATIONAL LABOR RE-
LATIONS BOARD.

Petitioner believing itself to be aggrieved by a

certain final order entered on the 17th day of July,

1953, by Respondent National Labor Relations

Board, herein called the "Board", in a proceeding

against petitioner which appears and is designated

on the records of the Board as "The Matter of

Lloyd A. Fry Roofing Company and Miscellaneous

and Woodworkers Union, Local 2565, United

Brotherhood of Carpenters and Joiners of America,

AFL", respectfully petitions this honorable Court

to review and set aside said order, and in support

of its petition, respectfully shows:

1. That the unfair labor practices in question

were alleged to have been engaged in and were

found by the Board to have been engaged in by

petitioner in the City of San Leandro, County of

Alameda, State of California, in this Circuit;
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2. That the petitioner is a corporation duly or-

ganized and existing under the laws of the State

of Delaware, with its principal office and place of

business at Summit, Illinois, and transacts business

in the City of San Leandro, County of Alameda,

State of California, in this Circuit, and it is this

transaction of business that gave rise to this pro-

ceeding.

This Court therefore has jurisdiction of this pe-

tition.

Upon charges filed by Miscellaneous and Wood-

workers Union, Local 2565, United Brotherhood of

Carpenters and Joiners of America, AFL, the Gen-

eral Counsel of the National Labor Relations Board,

on behalf of the Board, issued his complaint, dated

January 30, 1953, against petitioner alleging that

petitioner had committed and was committing un-

fair labor practices affecting commerce within the

meaning of Section 8 (a) (1) and (5) and Section

2 (6) and (7) of the National Labor Relations Act,

as amended, 61 Stat. 136, herein called the "Act."

Petitioner filed an answer denying the commis-

sion of the unfair labor practices set forth in the

complaint.

A hearing was held at San Francisco, California,

on March 9, 1953, before Wallace E. Royster, the

duly designated Trial Examiner of the National

Labor Relations Board.

On April 21, 1953, the Trial Examiner issued his

Intermediate Report containing findings of facts,

conclusions of law and recommendations.
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Petitioner filed timely exceptions to the Inter-

mediate Report with the Board and requested oral

argument. The exceptions were overruled and the

request for oral argument was denied, and the

Board, on July 17, 1953, issued its decision and

order. Such decision and order are final and peti-

tioner has no further remedy before the Board.

A copy of the Intermediate Report of the Trial

Examiner and of the Decision and Order of the

Board are annexed hereto and made a part hereof

as though fully set forth herein.

Specification of Errors and Statement

of Points Relied On

The Order of the Board is in contravention of

the National Labor Relations Act, as amended, 61

Stat. 136, is erroneous, and is beyond the power

of the Board. Said Order should be reviewed and

set aside by this honorable Court for the following

reasons

:

1. The Board adopted the finding of the Trial

Examiner that at the first negotiation meeting,

held on September 19, 1952, the Union presented

the Petitioner's representative, George Bahrs, with

a proposed contract, and that at the second negotia-

tion meeting, held on October 10, 1952, Bahrs offered

a written counter-proposal and told the Union that

the petitioner was prepared to sign a contract on

those terms. The Board adopted further findings of

the Trial Examiner that additional negotiation

meetings were held after the Petitioner's employees
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had gone on strike, and that during the course of

them, Bahrs said that Petitioner would modify its

earlier position on three issues. The Board then

found that the authority of Petitioner's representa-

tive was limited to the transmittal of proposals to

and from Petitioner, discussion concerning such

proposals, and recommendations to the Petitioner.

The Board further found that on these facts the

Petitioner "did not give its negotiator sufficient au-

thority to engage in give-and-take collective bar-

gaining and thereby violated Section 8 (a) (5) of

the Act". The Board, upon these findings, ordered

Petitioner to cease and desist from refusing to

bargain in good faith with the Union and other-

wise interfering with rights guaranteed to its em-

ployees under the Act, and ordered that Petitioner,

upon request, bargain in good faith with the Union,

"designating as representative for purposes of ne-

gotiation one possessing authority to reach under-

standing with the Union and if an understanding

is reached to embody the understanding in a signed

agreement".

The Board's finding that Petitioner did not give

its negotiator sufficient authority to engage in give-

and-take collective bargaining is contrary to its

findings that : (a) Petitioner offered a written coun-

terproposal to the Union and told the Union that

it was prepared to sign a contract on those terms:

(b) during subsequent negotiation meetings Peti-

tioner informed the Union that it would modify its

position on three issues; (c) Petitioner's represen-

tative could receive and transmit proposals to and
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from Petitioner, discuss proposals with the Union,

and mak'e recommendations to the Petitioner.

2. The Board's finding that Petitioner did not

give its negotiator sufficient authority to engage in

give-and-take collective bargaining is against law.

3. The Board's Order directing Petitioner to

cease and desist from refusing to bargain in good

faith with the Union and otherwise interfering with

rights guaranteed to its employees under the Act,

and ordering Petitioner, upon request, to bargain in

good faith with the Union, designating as repre-

sentative for purposes of negotiation one possessing

authority to reach understanding with the Union

and if an understanding is reached to embody the

understanding in a signed agreement, is contrary to

the findings of the Board, is without support of

competent findings of the Board, and is against law.

4. The Board's Finding of Fact that petitioner

violated Section 8 (a) (5) of the Act by unilaterally

changing working conditions at its plant is not

supported by substantial evidence on the record

considered as a whole.

Wherefore, petitioners respectfully pray:

1. That said National Labor Relations Board

be required to certify for filing with the Court a

transcript of the entire record of said case.

2. That said Order of the Board be set aside in

whole, and vacated and annulled, and that peti-

tioners have such other and further relief as this

Court may deem just and proper.
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Dated: September 1, 1953.

LLOYD A. FRY ROOFING COM-
PANY, a corporation,

By ST. SURE and MOORE,
Attorneys for Petitioners

By ROTH & BAHRS,
Attorneys for Petitioners.

[Endorsed] : Filed September 14, 1953. Paul P.

O'Brien, Clerk.

[Title of U.S. Court of Appeals and Cause.]

ANSWER OF THE NATIONAL LABOR RE-
LATIONS BOARD TO PETITION TO RE-
VIEW AND SET ASIDE ITS ORDER AND
REQUEST FOR ENFORCEMENT OF
SAID ORDER.

To the Honorable, the Judges of the United States

Court of Appeals for the Ninth Circuit:

The National Labor Relations Board, pursuant

to the National Labor Relations Act, as amended

(61 Stat. 136, 29 U.S.C, Supp. V. Sees. 151 et seq.)

hereinafter called the Act, files this answer to the

petition to review and set aside an order issued by

the Board against the Lloyd A. Fry Roofing Com-

pany, petitioner herein, and the Board's request

for enforcement of said order.

1. The Board denies the allegations in Petition-

er's petition to review.

2. With respect to the validity of its Findings

and Order, the Board prays reference to the certi-
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fied transcript of the record, filed herewith, of the

proceedings heretofore had herein, for a full and

exact statement of the pleadings, evidence, findings

of fact, conclusions of law, and order of the Board,

and all other proceedings had in this matter.

3. Further answering, the Board avers that the

proceedings had before it, the findings of fact, con-

clusions of law, and order of the Board were and

are in all respects valid and proper under the Act,

and pursuant to Section 10 (e) of the Act, respect-

fully requests this Honorable Court for enforce-

ment of its order issued against petitioner on July

17, 1953, in the proceedings designated on the rec-

ords of the Board as Case No. 20-CA-779 entitled:

"In the Matter of Lloyd A. Fry Roofing Company

and Miscellaneous Union, Local 2565, United Broth-

erhood of Carpenters and Joiners of America,

AFL."

4. Pursuant to Section 10 (e) and (f) of the

Act, the Board has certified and filed with the Court

a transcript of the entire record in the proceedings

before it.

Wherefore, the Board prays that the Court enter

a decree denying the petition to review and enforc-

ing in whole said order of the Board.

Dated at Washington, D.C. this 26th day of Oc-

tober, 1953.

/s/ A. NORMAN SOMERS,
Assistant General Counsel.

[Endorsed] : Filed Oct. 28, 1953. Paul P. O'Brien,

Clerk.
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[Title of U.S. Court of Appeals and Cause.]

STATEMENT OF POINTS RELIED UPON
BY PETITIONER

To the Honorable, the Judges of the United States

Court of Appeals for the Ninth Circuit:

The Order of the Board is in contravention of

the National Labor Relations Act, as amended, 61

Stat. 136, is erroneous, and is beyond the power

of the Board. Said Order should be reviewed and

set aside by this honorable Court for the following

reasons

:

1. The Board adopted the finding of the Trial

Examiner that at the first negotiation meeting,

held on September 19, 1952, the Union presented

the Petitioner's representative, George Bahrs, with

a proposed contract, and that at the second negotia-

tion meeting, held on October 10, 1952, Bahrs of-

fered a written counter-proposal and told the Union

that the petitioner was prepared to sign a contract

on those terms. The Board adopted further findings

of the Trial Examiner that additional negotiation

meetings were held after the Petitioner's employees

had gone on strike, and that during the course of

them, Bahrs said that Petitioner would modify its

earlier position on three issues. The Board then

found that the authority of Petitioner's represen-

tative was limited to the transmittal of proposals

to and from Petitioner, discussion concerning such

proposals, and recommendations to the Petitioner.

The Board further found that on these facts the
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Petitioner "did not give its negotiator sufficient

authority to engage in give-and-take collective bar-

gaining and thereby violated Section 8 (a) (5) of

the Act". The Board, upon these findings, ordered

Petitioner to cease and desist from refusing to bar-

gain in good faith with the Union and otherwise

interfering with rights guaranteed to its employees

under the Act, and ordered that Petitioner, upon

request, bargain in good faith with the Union,

"designating as representative for purposes of ne-

gotiation one possessing authority to reach under-

standing with the Union and if an understanding

is reached to embody the understanding in a signed

agreement".

The Board's finding that Petitioner did not give

its negotiator sufficient authority to engage in give-

and-take collective bargaining is contrary to its

findings that : (a) Petitioner offered a written coun-

ter-proposal to the Union and told the Union that

it was prepared to sign a contract on those terms:

(b) during subsequent negotiation meetings Peti-

tioner informed the Union that it would modify its

position on three issues : (c) Petitioner's representa-

tive could receive and transmit proposals to and

from Petitioner, discuss proposals with the Union,

and make recommendations to the Petitioner.

2. The Board's finding that Petitioner did not

give its negotiator sufficient authority to engage in

give-and-take collective bargaining is against law.

3. The Board's Order directing Petitioner to

cease and desist from refusing to bargain in good

faith with the Union and otherwise interfering
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with rights guaranteed to its employees under the

Act, and ordering Petitioner, upon request, to bar-

gain in good faith with the Union, designating as

representative for purposes of negotiation one pos-

sessing authority to reach understanding with the

Union and if an understanding is reached to em-

body the understanding in a signed agreement, is

contrary to the findings of the Board, is without

support of competent findings of the Board, and

is against law.

4. The Board's Finding of Fact that petitioner

violated Section 8 (a) (5) of the Act by unilaterally

changing working conditions at its plant is not

supported by substantial evidence on the record

considered as a whole.

Dated: November 17, 1953.

LLOYD A. FRY ROOFING COM-
PANY, a corporation,

/s/ By ST. SURE & MOORE,
GEORGE O. BAHRS,
Attorneys for Petitioner.

[Endorsed]: Filed November 19, 1953. Paul P.

O^Brien, Clerk.
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Before the National Labor Relations Board

Twentieth Region

Case No. 20-CA-779

In the Matter of LLOYD A. FRY ROOFING
COMPANY and MISCELLANEOUS AND
WOODWORKERS UNION, LOCAL 2565,

UNITED BROTHERHOOD OF CARPENT-
ERS AND JOINERS OF AMERICA, AFL.

TRANSCRIPT OF PROCEEDINGS

Hearing Room 232, Appraisers Building, 630

Sansome Street, San Francisco, California, Mon-

day, March 9, 1953.

Pursuant to notice, the above-entitled matter

came on for hearing at 10:00 o'clock a.m.

Before: Wallace E. Royster, Trial Examiner.

Appearances: Nathan R. Berke, 630 Sansome

Street, San Francisco, California, appearing on

behalf of the General Counsel, National Labor

Relations Board. Todd & Todd, by Clarence E.

Todd, 625 Market Street, San Francisco, Califor-

nia, appearing on behalf of Miscellaneous and

Woodworkers Union, Local 2565, United Brother-

hood of Carpenters and Joiners of America, AFL,

the Charging Union. [1*] Roth & Bahrs, by George

0. Bahrs, 351 California Street, San Francisco,

California, and St. Sure & Moore, by Edward H.

* Page numbering appearing at the top of page of original Re-

porter's Transcript of Record.
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Moore, 1415 Financial Center Building, Oakland,

California, appearing on behalf of Lloyd A. Fry
Roofing Company, the Respondent. [2]

Trial Examiner Royster: On the record.

This is a formal hearing before the National

Labor Relations Board in the Matter of Lloyd A.

Fry Roofing Company, Case No. 20-CA-779.

My name is Wallace E. Royster. I am the Trial

Examiner designated by the Board to hear the

evidence and to make findings of fact and conclu-

sions of law and recommendations in respect to the

issues to the Board.

Will counsel please state their appearances for

the record*?

Mr. Berke: Nathan R. Berke, Counsel for the

General Counsel, 630 Sansome Street, San Fran-

cisco, California.

Mr. Todd: Clarence E. Todd, of the firm of

Todd & Todd, representing Local 2565.

Mr. Berke: What is your address?

Mr. Todd: 625 Market Street, San Francisco.

Mr. Moore: For the employer in this proceed-

ing, Lloyd A. Fry Roofing Company, the firm of

Roth & Bahrs, by George O. Bahrs, 351 California

Street, San Francisco, and the firm of St. Sure &

Moore, by Edward H. Moore, 1415 Financial Center

Building, Oakland.

Trial Examiner Royster: The official reporter

seated before me makes the only transcript of these

proceedings that will be certified by the Board in

any subsequent [4] proceedings.
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All exhibits offered during the course of the

hearing must be submitted in duplicate.

During the course of the hearing it may be that

I will avail myself of my right and, perhaps, duty

to question witnesses. I am sure that all counsel

are aware that an objection which would lie to a

question, if asked by any of counsel, would lie with

the same force to any question I might ask.

An automatic exception is allowed, without sav-

ing it on the record, to all adverse rulings.

All right, Mr. Berke.

Mr. Berke: At this time, Mr. Trial Examiner,

I propose to offer in evidence the formal documents

which have been marked for identification as Gen-

eral Counsel's Exhibit 1. General Counsel's Exhibit

1-A is the Original Charge filed on October 29,

1952.

General Counsel's Exhibit 1-B is the Affidavit

of Service of the Charge with post office return

receipt attached.

General Counsel's Exhibit 1-C is the First

Amended Charge filed on November 25, 1952.

General Counsel's Exhibit 1-D is the Affidavit

of Service of the First Amended Charge, with U.S.

Post Office return receipt attached. [5]

General Counsel's Exhibit 1-E is the Complaint,

with a copy of the First Amended Charge attached

thereto.

General Counsel's Exhibit 1-F is the Notice of

Hearing.

General Counsel's Exhibit 1-G is the Affidavit

of Service of the Notice of Hearing, Complaint
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and First Amended Charge, attached, with U.S.

Post Office Return Receipts attached.

General Counsers Exhibit 1-H is the Answer of

the Respondent.

I also offer a duplicate set of those exhibits and

I am showing them to counsel.

(Thereupon the documents above referred to

were marked General Counsel Exhibits Nos.

1-A to 1-H, inclusive, for identification.)

Trial Examiner Royster: Is there objection to

the receipt of these documents in evidence?

Mr. Moore: No objection from the Respondent.

Mr. Todd: These are the documents you just

recited for the record*?

Mr. Berke: Yes.

Mr. Todd: No objection.

Trial Examiner Royster: Without objection, they

are received.

(The documents heretofore marked General

Counsel Exhibits Nos. 1-A to 1-H, inclusive

for identification were received in evidence.)

[See pages 1-11 of this printed Record.] [6]

Mr. Berke: Mr. Trial Examiner, with respect to

the commerce data I would like to make a state-

ment on the record and I understand that counsel

for the Respondent will stipulate that it is accurate,

if I read it accurately. It is as follows:

That in, among other cases involving this parti-

cular Respondent, 20-RC-1814, it appears that

Lloyd A. Fry Roofing Company is a Delaware cor-

poration with its principal office in Summit, Illi-

nois and with plants in various states of the United
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States; that it is engaged in the business of manu-

facturing asphalt roofing and at its plant in San

Leandro, California, which is the only plant of the

company involved in these proceedings, it manu-

factures asphalt shingles and rolls. It annually

ships products valued in excess of $25,000 from

its San Leandro plant to points outside California,

and its annual purchases of materials for use at

this plant are in excess of $1,000,000 and are

shipped to that plant directly from points outside

California.

Do you so stipulate, Mr. Moore?

Mr. Moore : We will stipulate that the Board, in

the previous proceeding mentioned, has made such

a finding and that it may be considered with the

same effect in this proceeding.

Mr. Berke: I would also like to point out in

that connection that the Answer of the Respondent

does not answer [7] the paragraph in the Com-

plaint setting forth the commerce data.

Trial Examiner Royster: All right.

Mr. Berke: There also appeared in that repre-

sentation proceeding that I have referred to, that

the Miscellaneous and Woodworkers Union, Local

2565, United Brotherhood of Carpenters and Join-

ers of America, AFL, is a labor organization ad-

mitting to membership employees of the company.

Is that so stipulated?

Mr. Moore: The same stipulation on that, Mr.

Trial Examiner.

Trial Examiner Royster: All right.

Mr. Berke: Now, with respect to the unit that
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is involved, the Board made a determination as to

an appropriate unit in 20-RC-1814, and it appears

from the Board's official files that on August 27,

1952, following the results of a Board directed

election held on August 19, 1952, the Regional Di-

rector for the Twentieth Region, on behalf of the

Board, certified the union herein as the exclusive

bargaining representative of the company's em-

ployees in a unit found by the Board to be appro-

priate and described as all production and mainte-

nance employees at its San Leandro, California,

plant, excluding office and clerical employees, pro-

fessional employees, guards, the foreman, the ship-

ping [8] clerk, and supevisors as defined in the Act.

Do you so stipulate, Mr. Moore?

Mr. Moore : The same stipulation.

Trial Examiner Royster: That the Board made

that finding, determination"?

Mr. Moore: Yes.

Trial Examiner Royster: All right.

The Answer does not answer the particular para-

graph in the Complaint setting forth that infor-

mation.

Mr. Berke: I am ready to present witnesses.

Trial Examiner Royster: All right.

I have read the Complaint and Answer and ap-

parently the only thing in issue here is the good

faith of the Fry Roofing Company in respect to

bargaining.

Mr. Berke: Correct.

Trial Examiner Royster : That is the single issue,

with many facets, I suppose.

i
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Mr. Berke: I don't know how many facets. I

suppose there will be some.

Trial Examiner Royster: Go ahead.

Mr. Moore: Mr. Trial Examiner, you state that

it is a single issue with many facets.

It seems to me that the heart of the Board's

Complaint lies in Paragraph IX, which rather pin-

points the matter to an alleged refusal to bargain

''by failing to invest any [9] officer, agent, repre-

sentative or attorney", and so on.

Trial Examiner Royster: There is another as-

sertion as to unilateral action on a matter which is

alleged within the Complaint.

Mr. Berke : Yes, the elimination of so-called rest

periods.

Trial Examiner Royster: Maybe that doesn't

amount to many facets.

Mr. Moore: Very well. Then, those are the only

two issues we are concerned with.

Mr. Berke: The question of good faith bargain-

ing, yes, and the unilateral action.

Mr. Moore : The matter of good faith bargaining

is a very broad subject which could have many
facets, but the matter of investing the bargaining

representative with authority, or lack of authority,

is much more restricted.

Mr. Berke: That goes to the issue of good faith,

or lack of good faith, which we hope to establish

here.

Trial Examiner Royster: Do you rely on inci-

dents—it can be expressed better than that—some-

thing beyond the failure to invest authority in the
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bargaining representative, and something beyond

the unilateral action in connection with rest pe-

riods ?

Mr. Berke: No. [10]

Trial Examiner Royster: All right.

Mr. Todd: I would suggest that refusal to bar-

gain is an issue, also, isn't it?

Trial Examiner Royster: Yes.

Mr. Moore: That is not charged, Mr. Trial Ex-

aminer.

Mr. Berke: It grows out of Section 8 (a) (5)

and involves refusal to bargain in good faith.

Mr. Moore: There is no refusal to bargain al-

leged, however, with the exception of two specific

fields of bargaining; one relating to the authority

conferred on the bargaining representative, and

the other relating to matters set out in Paragraph

X of the Complaint, the elimination of certain rest

periods.

Trial Examiner Royster : That is the way I read

it. The General Counsel alleges that that amounts to

a refusal to bargain, which is what Mr. Todd said,

if I understood him correctly.

Mr. Todd: Yes. That is our position.

Mr. Berke : I will call Mrs. White.

ROSE M. WHITE
a witness called by and on behalf of the General

Counsel, National Labor Relations Board, being

first duly sworn, was examined and testified as

follows

:
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(Testimony of Rose M. White.)

Direct Examination

Q. (By Mr. Berke) : Will you state your full

name and [11] address, please?

A. Rose M. White, 306 Delano Avenue, San
Francisco.

Q. What is your occupation, Mrs. White?

A. I am Business Representative of the Mis-

cellaneous and Woodworkers Union, Local 2565.

Q. How long have you held that position?

A. I have been Business Agent since 1941.

Q. During the time that you were such business

agent did you have occasion to deal with the Lloyd

A. Fry Roofing Company, particularly its plant in

San Leando, California?

A. Yes, we did last year.

Q. N'ow, it has been stipulated on the record

here that following an election that was held on

August 19, 1952, the Regional Director for the

Board's Twentieth Region certified your Union as

the bargaining representative of the employees in

that plant. Did you ever, following that election,

make a demand upon the company that it bargain

with you as a representative of that unit that the

Board found appropriate?

A. Yes. We notified the company, as soon as

we received the certification from the National

Labor Relations Board in Washington, we notified

them on August 26, 1952, that we wanted to bargain

in behalf of the employees in that unit.

Q. Was that notification oral or written?

A. It was a written notification. [12]
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(Testimony of Rose M. White.)

Q. Will you find that document, please?

A. This (indicating) is a copy.

Mr. Berke: I would like to have this marked

as General Counsel's Exhibit No. 2 for identifi-

cation.

Trial Examiner Royster: All right.

(Thereupon the document above referred to

was marked General Counsel Exhibit No. 2 for

identification.)

Q. (By Mr. Berke) : I show you this document,

General Counsel's Exhibit No. 2 which you handed

me a moment ago from your files, and ask you if

that is the one that you referred to as being the

request sent to the company to bargain with your

organization I A. That is correct.

Mr. Berke: I offer that in evidence, Mr. Trial

Examiner.

Trial Examiner Royster: Hearing no objection,

it is received.

(The document heretofore marked General

Counsel Exhibit No. 2 for identification was

received in evidence.)

[See page 15 of this printed Record.]

Mr. Berke: I request permission at this time to

withdraw General Counsel's Exhibit No. 2 and sub-

stitute two copies therefor.

Trial Examiner Royster: You have such permis-

sion.

Q. (By Mr. Berke) : Now, did you ever get a

response to that [13] letter that you wrote on

August 26?
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(Testimony of Rose M. White.)

A. Yes, we did get a response from Mr. Calla-

way, dated September 2, 1952.

Q. Have you got that letter, or whatever you

got from Mr. Callaway?

A. I had it here when I started. Yes, here it is.

Mr. Berke: I would like to have this marked as

General Counsel's Exhibit No. 3 for identification.

Trial Examiner Royster: It may be so marked.

(Thereupon the document above referred to

was marked General Counsel Exhibit No. 3 for

identification.)

Mr. Berke: I offer General Counsel's Exhibit

No. 3 for identification in evidence.

Trial Examiner Royster: Hearing no objection,

it is received.

(The document heretofore marked General

Counsel Exhibit No. 3 for identification was

received in evidence.)

[See page 16 of this printed Record.]

Mr. Berke: I request leave to withdraw General

Counsel's Exhibit No. 3 and substitute two copies

therefor.

Trial Examiner Royster: You may.

Q. (By Mr. Berke) : Following the receipt of

this letter, of September 2, General Counsel's Ex-

hibit 3, did you meet thereafter with any represen-

tatives of the company to discuss [14] a collective

bargaining agreement*?

A. We met on September 19, 1952.

Q. Where did that meeting take place?

A. In Mr. George Bahrs' office.
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(Testimony of Rose M. White.)

Q. Is Mr. Bahrs present in the hearing room'?

A. Mr. Bahrs was

Q. No. Is he present now in the hearing room?

A. Yes, he is.

Q. You met at that gentleman's office on that

occasion? A. Yes, we did.

Q. Who was present besides Mr. Bahrs, if any-

one, representing the company?

A. Mr. Callaway.

Q. Do you know his capacity with the company,

or what it was at that time?

A. I believe he is assistant superintendent of

the plant.

Q. Which plant?

A. Of the San Leandro plant.

Q. Was there anyone else there representing the

company? A. Mr. Bahrs and Mr. Callaway.

Q. Just those two? A. That is correct.

Q. Who represented the union?

A. Myself and Mr. White, my assistant, an or-

ganizer for the union. [15]

Q. What took place on that occasion?

A. We discussed negotiating an agreement and

we brought in a copy of a proposed agreement that

the union wanted to discuss with Mr. Bahrs.

Q. Do you have the proposed agreement that

you brought in on the occasion of that meeting?

A. Yes, here it is.

Mr. Berke: I would like to have that marked

as General Counsel's Exhibit No. 4 for identifica-

tion.
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(Testimony of Rose M. White.)

Trial Examiner Royster: It may be so marked.

(Thereupon the document above referred to

was marked General Counsel Exhibit No. 4 for

identification.)

Q. (By Mr. Berke) : Mrs. White, I show you a

document marked General Counsel's Exhibit No. 4

for identification and ask you if that is the pro-

1
posed agreement that you just referred to?

A. Yes, it is.

Q. Was a copy of that given to the company

representatives at the time of that meeting?

A. Yes, it was.

Q. Was that document discussed at that meet-

ing? A. Yes, it was discussed.

Mr. Berke: I offer General Counsel's Exhibit

No. 4 for identification in evidence. [16]

Trial Examiner Royster: Hearing no objection,

it is received.

(The document heretofore marked General

Counsel Exhibit No. 4 for identification was

received in evidence.)

[See page 17 of this printed Record.]

Mr. Berke : I ask leave to withdraw that original

and substitute two accurate copies therefor.

Trial Examiner Royster: You may.

Q. (By Mr. Berke) : Now, Mrs. White, will

you tell us what was discussed at that meeting?

A. We went through the agreement in its en-

tirety, taking section for section, and Mr. Bahrs

took notes on everything that we discussed, offering

no objection whatsoever on any of these demands,
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(Testimony of Rose M. White.)

due to the fact that he would have to take down
notes and send a copy to the home office.

Q. Did he tell you that?

Mr. Moore: Just a moment. I move to strike

the last part of the witness' answer on the ground

that it is a conclusion on her part.

Trial Examiner Royster: It may be stricken.

Q. (By Mr. Berke) : Did Mr. Bahrs say any-

thing about what he had to do with respect to your

demands, or did he agree to any of them—what did

he say, if anything, to you?

A. He said he would have to take notes on every-

thing because he didn't have the full power to ne-

gotiate an [17] agreement; that he was just an

intermediary for the employer, that everything

we discussed would be taken down in writing and

then he would submit it to the employer.

Q. Now, did you go down each paragraph in

your proposed contract? A. Yes, we did.

Q. As you went down that did Mr. Bahrs make

notes? A. Yes, he did.

Q. Now, did he agree to any item in your pro-

posed agreement on that occasion?

A. No, he didn't agree or disagree. He just took

notes on everything that we discussed.

Q. Was there anything said by you at that meet-

ing about Mr. Bahrs' role and Mr. Callaway's role

in connection with meeting with you?

A. I am sorry, but I don't understand.

Q. Was anything said at that meeting about Mr.

Bahrs' position or Mr. Callaway's position in meet-
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(Testimony of Rose M. White.)

ing with you—did they have authority to negotiate

an agreement with you, did that issue come up?

A. Yes, it did. Mr. Callaway had no authority

to negotiate the agreement.

Q. Did you find that out

Mr. Moore: Just a moment. I ask that the an-

swer be stricken on the ground that it is a con-

clusion of the witness. [18]

Trial Examiner Royster: Let it go out.

Q. (By Mr. Berke) : Tell us what was said.

Don't state a conclusion. Tell us what was said and

by whom.

A. Mr. Bahrs said that he would have to take

notes of everything that we discussed because he

didn't have authority to negotiate the agreement,

and neither did Mr. Callaway.

Q. How did the meeting terminate that day?

Was there any agreement reached on anything?

Tell us how it ended.

A. No. The meeting lasted about an hour and

a half. Mr. Bahrs said that he would get his letter

of everything we had discussed back to the head

office in Summit, Illinois, and that as soon as he

got an answer he would notify us.

Q. Now, General Coimsel's Exhibit No. 4 makes

no mention or reference to wages. Was that dis-

cussed at that particular meeting?

A. We stated at that particular meeting that

we didn't submit Schedule "A" pertaining to wages

and classifications in this one particular agreement

due to the fact that we would like permission to
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go through the plant and be able to intelligently

set up job classifications and wage rates after we

saw the plant in operation, and at that particular

meeting we asked permission to go through the

plant, and Mr. Callaway said that he would have

to check the general office to see if permission would

be given to us to go through the plant. [19]

Incidentally, Mr. Bahrs said that he would like

to go through the plant and see how the operation

actually was, that he had never been through a

plant of this type.

Q. Did you ever get permission to go through

the plant? A. No, we never did.

Q. Did you ever receive an answer as to whether

you would or would not be allowed to go through

the plant?

A. Just through Mr. Bahrs. It was denied. We
were told it was denied.

Q. When were you notified of that?

A. It was between, well, from the date of that

meeting, I believe it was October 3 that we were

denied over the phone.

Q. Now, you say your meeting on the 19th of

September ended with Mr. Bahrs informing you

that he would notify you as to what the company

had to say just as soon as he heard from the com-

pany. Did he so notify you?

A. Yes, he did. It was quite some time before

we got an answer and there was quite a bit of delay.

I called Mr. Bahrs and asked him if he had re-

ceived anything from the company, and he told me
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in the first telephone conversation, no, and then sec-

ondly, when I called him again, he told me that

the company was submitting a counter-proposal and

that it was in the area but it was out at the San

Leandro plant and just as soon as they finished

with it over there that I [20] would get a copy of it.

Q. Now, do you recall when you had your first

telephone conversation with Mr. Bahrs concerning

meeting again? A. May I have that again?

Mr. Berke: Read the question.

(Question read.)

A. It was prior to October 3; it was prior to

October 3.

Q. (By Mr. Berke) : When was the next one,

when he told you about the counter-proposal?

A. I believe it was October 5; yes, October 5.

Q. Did you later get the company's counter-pro-

posal ?

A. No, I didn't. I didn't see the coimter-proposal

until at our next meeting of October 10.

Q. Where did that meeting take place?

A. In Mr. Bahrs' office.

Q. Who was present on that occasion represent-

ing the company?

A. Mr. Bahrs and Mr. Callaway.

Q. Was anyone representing the company there

besides those two gentlemen? A. No, sir.

Q. Who was present representing the union?

A. Mr. C. R. Bartalini.

Q. Can you tell us his position? [21]
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A. He is Executive Secretary of the Bay Coun-

ties District Council of Carpenters, and myself.

Q. Just the two of you representing the union?

A. Correct.

Q. You say at that meeting you got the com-

pany's counter-proposal, is that correct?

A. That is correct.

Mr. Berke: I ask that this document be marked

as General Counsel's Exhibit No. 5 for identifi-

cation.

Trial Examiner Royster: It may be so marked.

(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 5

for identification.)

Q. (By Mr. Berke) : Mrs. White, I show you a

document marked General Counsel's Exhibit No. 5

for identification. Will you tell us what that is,

please ?

A. This is a copy of the counter-proposal sub-

mitted by the company.

Q. Who gave you that?

A. Mr. Bahrs issued copies to both Mr. Barta-

lini and myself at that meeting of October 10.

Q. Now, at the time you received it did it have

the interlineations, the ink marks that are on there

now? A. No, it didn't.

Q. All right. Were those inserted by you or Mr.

Bartalini? [22] A. By Mr. Bartalini.

Mr. Berke: I offer General Counsel's Exhibit

No. 5 for identification in evidence, and ask leave

to withdraw it and substitute two accurate copies.
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Trial Examiner Royster: With the interlinea-

tions or not?

Mr. Berke: Without the interlineations.

Trial Examiner Royster: All right. Hearing no

objection, it is received.

(The document heretofore marked General

Counsel Exhibit No. 5 for identification was
received in evidence.)

[See page 24 of this printed Record.]

Mr. Berke: That will represent the document as

received by the witness on the occasion of that

meeting.

Q. (By Mr. Berke) : Now, what took place at

that meeting, Mrs. White? Tell us just what was

said and done, and who did it.

Mr. Todd: This is the meeting of what date?

Mr. Berke: This is the meeting of October 10.

The Witness: October 10.

Mr. Todd: Thank you.

Q. (By Mr. Berke) : Go ahead.

A. This was the first meeting that Mr. Bartalini

was present at, and this being the first time that

we were submitted a copy of the counter-proposal,

Mr. Bartalini [23] asked for a caucus between my-

self and Mr. Bartalini, and Mr. Bahrs and Mr.

Callaway stepped out of the office so we could, in

turn, go through the counter-proposal and discuss

it among ourselves.

We noticed in the agreement that there was no

provision for a union shop, and also the grievance

procedure was very, very lengthy and actually
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didn't amount to much as far as the employees

would be concerned.

Trial Examiner Royster: I suppose what you

are interested in is what took place at the meeting.

Mr. Berke: Yes.

Q. (By Mr. Berke) : You are telling us about

what you and Mr. Bartalini observed when you

went through the document between yourselves?

A. Correct.

Q. After you finished going through the docu-

ment did Mr. Bahrs and Mr. Callaway come back

into the room? A. Yes, they did.

Q. Tell us what took place when they returned.

A. Well, we went through section after section

of the counter-proposal and Mr. Bartalini raised

the issue that we didn't have any provision for a

union shop, and going right down the agreement

there was a few of the sections that he had marked

tentatively ''O.K." Then when we arrived at Arti-

cle I on "Recognition" the question arose at that

[24] time that in the Board's election the only two

people that were excluded was the foreman and

the shipping clerk, and in their counter-proposal

they had it down as "foremen" and shipping clerk.

Q. When you say "in the Board's election," are

you referring to the election or the certification of

the unit that you people were bargaining for?

A. Well, in the Board's unit that the Board had

arrived at there were two to be excluded and here

it was plural, more than two.

Q. What other items were discussed ?
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A. We discussed the grievance procedure very

thoroughly, and the union told them we didn't like

that part, that the wording could be changed to

be much more effective, not only to the employer

but to the employees also.

Then, with respect to Union Notices, in the coun-

terproposal submitted we would have to ask per-

mission from the company, prior permission from

the company before posting even a notice of union

meetings.

Q. Did you raise some question about that?

A. Yes, we did.

Q. Who was the spokesman for the union at

this particular meeting? A. Mr. Bartalini.

Q. Just answer this question "Yes" or "No."

Did the issue [25] come up as to whether or not

Mr. Bahrs or Mr. Callaway at that time had au-

thority to negotiate an agreement on behalf of the

company? A. Yes, it did.

Q. How did it come up, and what was said

about it?

A. Well, Mr. Bahrs was taking notes of every-

thing, and after going through the so-called pro-

posed agreement, or the proposed agreement, Mr.

Bartalini asked him pointblank whether he had the

authority to actually sit down and negotiate, make

changes and negotiate this agreement.

Q. What was said?

A. Mr. Bahrs said, no, he didn't.

Q. Was anything agreed upon with respect to

either the proposed agreement previously submitted
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by the union, or the counter-proposal submitted by

Mr. Bahrs, on that occasion? A. No.

Q. How did the meeting terminate?

A. That we would be notified, that Mr. Bahrs

would send the findings, or whatever we reported

in this meeting, back to the company, and we would

be notified by him as soon as the company answered.

Q. Well, did Mr. Bahrs say when he was going

to notify the company?

A. I presume that, well, in fact Mr. Bahrs did

notify the company directly, as soon as his secre-

tary got the letter [26] together, due to the fact

that he called his secretary in and dictated the let-

ter to her in our presence.

Q. Was this done in your presence?

A. Yes.

Q. In the presence of you and Mr. Bartalini?

A. That is correct.

Mr. Berke : At this time I make a demand upon

either Mr. Bahrs or Mr. Moore for a copy of that

letter of October 10, 1952.

Mr. Moore: First of all, Mr. Berke, I don't

have the letter with me and, secondly, I might raise

a question as to the confidential nature of the letter

as being one prepared between attorney and client.

Mr. Berke: This witness said it was prepared

in her presence and that of Mr. Bartalini, dictated

in their presence; so its confidential nature, of

course, is completely dissipated.

Mr. Moore: Does the witness know if that was

the letter that was sent?
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Mr. Berke: Let me ask a few more questions

to develop if it was.

Q. (By Mr. Berke) : You say Mr. Bahrs called

his secretary in, in your presence and that of Mr.

Bartalini, and dictated a letter to her?

A. Yes, he did. [27]

Q. Do you recall what the letter was about?

A. He took notes of everything we did as we
went down the proposed agreement article after

article, and at the end of the meeting he took those

notes and dictated a letter to his secretary in our

presence.

Q. Do you recall, and just answer this "Yes"

or "No", whether a request was made by either

you or Mr. Bartalini that, as Mr. Bahrs was dictat-

ing, that he include in the letter the suggestion that

the company send someone with authority to negoti-

ate an agreement? Just answer that ^'Yes" or "No."

Mr. Moore: I object to the question on the

ground that it is leading and suggestive.

Trial Examiner Royster: It is. I will sustain

the objection.

Q. (By Mr. Berke) : Can you recall whether

or not there was any discussion by you or Mr. Bar-

talini, while Mr. Bahrs was dictating the letter,

with respect to what should be included in that

letter?

A. At the end of our discussion with Mr. Bahrs,

just prior to the time that he dictated the letter,

Mr. Bartalini made it very clear to Mr. Bahrs that

the time was running out on this thing, and that the
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people were getting rather impatient because we
weren't getting an agreement out there, and that

this long distance negotiation wasn't getting any

[28] place, and that the employees weren't satis-

fied with it, and if he didn't have the authority to

sit down and negotiate an agreement that the com-

pany should be so notified and get someone out here

that would.

Q. Now, in your presence tell us whether or

not Mr. Bahrs dictated something with respect to

that matter to his secretary?

A. I don't remember.

Q. If you recall? A. I don't recall.

Q. All right. Did Mr. Bahrs complete dictating

that letter in your presence?

A. No, he didn't.

Q. Was he still dictating it when you left?

A. Well, he completed that portion of it, but

I understand, I believe he put something more in it.

Mr. Moore: I move to strike that as an opinion

and conclusion of the witness.

Trial Examiner Royster: Let it go out.

Q. (By Mr. Berke) : How do you know he put

something more in it?

Mr. Moore: Just a moment. I object to the ques-

tion. I think you are predicating your question

Mr. Berke: I ask that you reconsider your

ruling.

Mr. Moore: I think you are predicating your

question [29] on an answer of the witness that has
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been stricken. Specifically, I object on the ground
that it assumes something not in evidence.

Trial Examiner Royster: I think the ruling is

correct. At any rate, I reaffirm it.

Q. (By Mr. Berke) : Did you have any discus-

sion with Mr. Bahrs after that concerning the con-

tents of that letter?

A. Yes, at the next meeting.

Q. When was this next meeting?

A. October 29.

Q. Now, before we get to that next meeting,

how did the meeting on October 10 terminate, how
did it end?

A. That he was to notify, and send whatever

we had discussed back to the general office, and

when he would get an answer he would call us so

we could sit down and review what had been sent

back.

Q. Now, following that meeting did you report

back to a meeting of the employees concerning

what had taken place?

A. Yes, I did, on the evening of October 10, that

same night, following that afternoon meeting.

Q. Where did that meeting take place?

A. In the Carpenters' Hall.

Mr. Moore : Just a moment. I object to the ques-

tion on the ground that it is incompetent, irrelevant

and immaterial what the witness told any meeting

of the employees, [30] as it has no bearing on the

scope of the authority of the bargaining represen-

tative.
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Trial Examiner Royster: Do you intend to get

into that?

Mr. Berke: I am not going to get into it in any

detail as to what she told them. I want to show the

action that was taken following the meeting of Oc-

tober 10 with Mrs. Bahrs and Mr. Callaway.

Trial Examiner Royster: For what purpose?

Mr. Berke: I want to show the employees went

out on strike and to show, following the strike, the

company refused to authorize anyone to act in its

behalf to continue negotiations.

Trial Examiner Royster: I notice there is some

mention of the strike either in the Answer or Com-

plaint, or possibly in both.

Mr. Berke: I have nothing to conceal here. The

purpose is to get these things in chronological

order.

Mr. Todd : The question is merely as to whether

there was such a meeting.

Trial Examiner Royster: The question was

"Where did the meeting take place?" She already

testified there was a meeting.

Mr. Todd : Yes.

Trial Examiner Royster: I understood it was

a preliminary [31] question. I am wondering, how-

ever, whether we are getting off into a field where

no light would be shed on the issues.

Mr. Berke: I think I would have been through

by now if I had been allowed to continue.

Trial Examiner Royster: Gro ahead.
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Q. (By Mr. Berke) : Where did the meeting

take place?

A. In the Carpenters' Hall in Hayward, Cali-

fornia.

Q. Was there any action taken by the employees

at that meeting?

Mr. Moore: May I have a continuing objection

to this line of questioning?

Trial Examiner Royster: You may. I will over-

rule the objection.

The Witness : May I have the question again ?

Q. (By Mr. Berke) : Was there any action

taken by the employees at that meeting?

A. The employees all appeared at the meeting

and they voted at that meeting to not return to

work on Monday.

Q. What day of the week was this that the

meeting was held? A. Friday night.

Q. That is the same day on which you met with

Mr. Bahrs and Mr. Callaway at Mr. Bahrs' office?

A. That is correct.

Q. Did the employees, the following Monday,

go back to [32] work?

A. No, they didn't.

Q. Now, following the meeting of October 10

with Mr. Bahrs and Mr. Callaway, did you have

any discussion with either Mr. Bahrs or Mr. Calla-

way concerning meeting again or carrying on ne-

gotiations? A. No, I didn't.

Q. Did someone else in your union do that?

A. Our International Representative.
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Q. What was that?

Mr. Moore: I object on the ground that it calls

for hearsay.

Trial Examiner Royster: Sustained.

Mr. Berke: We have the gentleman here. We
will put him on and tie it in.

Q. (By Mr. Berke) : When did you next meet

with Mr. Bahrs? A. On October 29.

Q. Who was present on that occasion represent-

ing the company besides Mr. Bahrs 1

A. Mr. Bahrs and Mr. Callaway ; and Mr. Curry

representing Mr. Bartalini

Q. Who is Mr. Curry?

A. Mr. Curry is the Business Agent for the

Millwrights, a part of the Carpenters' group, and

Mr. Todd, Mr. Henry Todd. [33]

Q. Who is hef

A. He is the attorney for the union.

Q. Who else I A. And myself.

Trial Examiner Royster : Do you have the spell-

ing of
^ 'Curry"?

Mr. Berke: C-u-r-r-y.
-.-rr^

Q. (By Mr. Berke) : Where did this meeting

take place? A. In Mr. Bahrs' office.

Q. What took place at that time?

A. Mr. Todd brought up the question at that

meeting that we still felt that the company was de-

laying bargaining over the agreement and wanted

to know of Mr. Bahrs if anyone from the company

had been sent out here to sit down and try and
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negotiate this agreement so we could end this strike

that was now two weeks in progress.

Q. What was said by Mr. Bahrs, or anyone else

representing the company?

A. Mr. Curry at that time asked Mr. Bahrs, or

Mr. Callaway, if they had the authority to actually

sit down and negotiate an agreement between the

union and the company. Mr. Callaway said, no, he

didn't.

Mr. Curry said at that meeting, ''We have been

waiting around here long enough. It seems to me
that a company that wanted to sit down and bar-

gain in good faith would certainly get somebody

out here to negotiate this agreement, instead [34]

of all of this long distance negotiation that has

been going on in the past."

Q. Did Mr. Bahrs say anything at that meeting *?

A. He said all he could do was to refer it back

to the Summit, Illinois, office.

Q. Was anything settled at that meeting—did

you settle the strike or work out an agreement?

A. No, nothing.

Q. Now, when did you next meet with any rep-

resentatives of the company?

A. We didn't meet again until November 7.

Q. Where did that meeting take place?

A. In Mr. Bahrs' office.

Q. Who was present on that occasion for the

company ?

A. For the company, Mr. Callaway and Mr.

Bahrs.
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Q. And for the union'?

A. For the union, Mr. C. A. Clancy.

Q. Who is Mr. Clancy?

A. He is President of the District Council of

Carpenters. Also, Mr. Curry was there represent-

ing the Secretary; Mr. Don Cameron, representing

the International, and myself.

Q. What was the purpose of that meeting?

A. On November 5, at the regular meeting of

the Bay Counties District Council of Carpenters,

the company was sent a letter, or action was brought

in the Council to send a [35] letter out to the

company to have them appear in a meeting with

the officers of the Council to show cause why they

should not be put on the "We Do Not Patronize

List".

On November 6 the letter was sent out to the

company requesting them to appear at a meeting

at 2:00 o^clock in the afternoon in the offices of the

District Council of Carpenters on November 7. As

soon as the company received this notice they evi-

dently

Q. Just a minute. What happened next?

A. The next call we got was from Mr. Bahrs

telling us that the company did not intend to appear

at that meeting and that he would be tied up in

another meeting at that time, but if the officers

wanted to see him in his office at 10:00 o'clock that

morning he would be glad to see us.

Q. That was the occasion for that meeting on

the 7th in his office? A. Yes.

Q. What took place there?
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A. Mr. Cameron, the International Representa-

tive, asked Mr. Bahrs again at that meeting why-

there hadn't been someone out here to settle this

as long as he didn't have the power to settle or

negotiate the agreement; how come someone from

the company hadn't come out to try to settle if?

Mr. Bahrs told us at that meeting that he was

put on this case, that it was a little irregular from

what he had [36] always been doing in the past,

that when he was put in on a case to negotiate an

agreement he could sit down and settle it, but this

company had never really given him the authority

to sit down and settle it or even to negotiate.

Q. Was anything else said at that meeting?

A. Mr. Curry then brought that up again, no,

Mr. Clancy, who was the President, brought it up

also, that in view of the fact that the strike was

still on that we would like to get something settled

out there on the srike.

Q. What was said then—did Mr. Bahrs or Mr.

Callaway say what they would do, if anything?

A. I don't remember; I am sorry.

Q. I didn't hear you.

A. I am sorry, but I don't remember.

Q. How did the meeting end?

A. Well, that Mr. Bahrs was going to, in turn,

get ahold of the company officials back in Illinois

and that he would call us.

Q. Did he call you?

A. I believe he placed a call in to Illinois.

Q. Did he call you, did Mr. Bahrs call you?
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A. When we left there I thought we were going

to get something done as far as the agreement was

concerned. From the time I left his office to the

time I got back to my office Mr. Bahrs called me
and told me that everything was off, [37] that

whatever we had discussed there that morning that

there wasn't anything at all that he could do, and

he had no authority to settle anything at all, and

that that was it.

Q. Have you had any meetings with manage-

ment representatives from that time to this date?

A. We have only had one.

Q. When did that take place?

A. January 12.

Q. Where did it take place?

A. In Mr. Bahrs' office.

Q. What was taken up at that time?

A. We were still trying to get an agreement

from the company and were trying to settle the

strike.

Q. On that occasion did Mr. Bahrs tell you that

he had authority to negotiate an agreement?

A. No. He never had authority to negotiate the

agreement.

Mr. Moore: Just a moment.

Mr. Berke: Don't drop your voice. I can't hear

you.

Trial Examiner Royster: Let the answer go out.

State your question again.

Q. (By Mr. Berke) : Did Mr. Bahrs tell you
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then that he had authority to negotiate an agree-

ment?

A. No. He never had authority to negotiate.

Mr. Moore: I move to strike all of the witness'

answer except the word "No." [38]

Trial Examiner Royster: Granted.

Q. (By Mr. Berke) : Are the employees still on

strike? A. Yes, they are.

Mr. Moore: I don't think you asked the witness

to identify the persons present at that meeting.

Mr. Berke: No, I didn't.

Q. (By Mr. Berke) : Tell us who was present

at that meeting on January 12.

A. For the company, Mr. Bahrs, and for the

union, Mr. Bartalini, Mr. Clancy, Thomas Waters,

who was an employee of the plant, and myself.

Mr. Berke : You may take the witness.

Trial Examiner Royster: We will take a five-

minute recess.

(Short recess.)

Trial Examiner Royster: On the record.

Mr. Moore: Is Mr. Berke through with the

witness %

Trial Examiner Royster: Yes.

Do you have any questions, Mr. Todd?

Mr. Todd: No questions at this time, thank you.

Cross Examination

Q. (By Mr. Moore) : Mrs. White, the first meet-

ing that you had with company representatives was

September 19 of last year, is that correct ?
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A. That is correct. [39]

Q. Was it at that meeting that you first pre-

sented the company with your proposed contract?

A. That is correct.

Q. None of your demands were submitted by

any other writings to the company, were they?

A. No.

Q. Did you ever submit to the company any

different written proposal than the one which is

in evidence here, I believe, as General Counsel's

Exhibit No. 4? I will show you that to be sure we

are talking about the same one.

A. May I have the question again?

Q. Did the union ever submit any other written

proposal to the company?

A. We submitted Schedule *'A" at the next

meeting, but not then.

Q. Schedule *'A" related only to wages, did it?

A. And classifications.

Q. So that with the exception of Schedule "A,"

General Counsel's Exhibit No. 4 is the only written

proposal that was submitted? A. Yes.

Q. You mentioned Schedule "A" related to clas-

sifications and wage rates. Was that submitted in

writing to the company?

A. Yes—not to the company, to Mr. Bahrs. [40]

Q. Where was that delivered to him, if you

know? A. At his office.

Q. At one of the meetings that you have men-

tioned—would that have been at the second meet-

ing then?
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A. It was either the second or the third.

Q. It was not at the first meeting at any rate?

A. No.

Q. At both the first and second meetings that

you had with Mr. Bahrs, in Mr. Bahrs' office, your

respective proposals were discussed at some length,

were they not?

A. At the first meeting we had we discussed

our proposed agreement, yes.

Q. That meeting, you say, took about an hour

and a half?

A. The first meeting was about an hour and

a half.

Q. Do you recall how long the second meeting

took?

A. I am sure it was longer than an hour and

a half.

Q. Would you know how long it was?

A. I believe it was two hours.

Q. One of the subjects which you said was

discussed, particularly at your second meeting, was

the matter of the union shop. Did you specifically

discuss that with Mr. Bahrs and Mr. Callaway?

A. Oh, yes.

Q. Was it the position of the union representa-

tives that the contract which you had first proposed

to the company [41] contained a union shop clause?

A. There was some discussion with Mr. Bahrs

of that imion shop clause, but we explained why
that one particular section had gotten in there, and

we discussed it thoroughly. After all, we were bar-
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gaining and whatever changes would have to be

made, or we were going to make, would be made
through meeting and negotiating with the parties

involved.

Q. Was it your position that at the time you

discussed this, the union shop part of your pro-

posal, that the written proposal which you had

submitted to Mr. Bahrs required membership in

the union in good standing as a condition of em-

ployment ?

A. That was in our proposal at the time that

we submitted it and we wanted as near as we could

possibly get to a union shop.

Q. Was it the position of the union at that time

that your proposal on the union shop was an effec-

tive proposal, or contractual provision to require

membership in the union as a condition of em-

plojrment ?

A. That one particular section that you speak

of, Mr. Moore, Mr. Bahrs had brought that up to

our attention and I am trying to explain to you

just exactly what we discussed on it, and the word-

ing in there would have had to be changed; but

we did want a condition of employment, thirty days

after employment, that that would be a condition

of [42] employment.

Q. Directing your attention to Section 3 of Gen-

eral Counsel's Exhibit No. 4, which is the provision

relating to the union shop. "Membership in the

union on or after the thirtieth day following the

beginning of the effective date of this agreement
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shall be a condition of employment";—and then a

proviso is added in your proposal—"provided that

the Employer shall not be obliged hereunder to

discharge or discriminate against any employee for

non-membership in the union."

Was it the position of the union spokesman at

that meeting that Section 3, as I have read it to you,

was an effective means of establishing a union shop ?

Mr. Berke: I object to that question.

Does the company take the position that that

section is illegal and that this thing broke down
over an adamant demand for an illegal union secu-

rity clause?

Mr. Moore: No, the company is not taking that

position, but the record as it presently stands might

be subject to an inference that there was a substan-

tial difference between the company and the union

over a union shop provision and, in that connection,

the precise nature of the union's proposal and what

the union meant by it and, in view of the fact it is

a rather unusual proposal, is of some significance.

Trial Examiner Royster: Does the exhibit itself

set forth with any clarity the proposal of the union

on that point?

Mr. Berke: Section 3 headed ^ 'Union Shop" is

what the union wrote out and what it proposed.

Trial Examiner Royster: You are in effect ask-

ing the witness, are you—I may be mistaken on

this—whether the proposal as discussed is different

from the one in General Counsel's Exhibit No. 4?

Mr. Moore: No. I am trying to find out from
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the witness whether the union felt that its proposal

was a means of establishing an effective union shop

condition within the establishment. If the union

took that position, that is one thing. If the union

did not take that position it is quite different.

Obviously, the contractual provision itself is rather

ambiguous as I read it. First of all, it requires

union membership as a condition of employment,

then it stultifies itself by stating that the employer

shall not be obligated to discharge or discriminate

against any employee for non-membership. If the

union takes the position that is a means of estab-

lishing an effective union shop condition within the

establishment, then there is a certain area of dis-

agreement between the union and the company.

On the other hand, if the addition of that proviso

makes the union shop proposal of the union ineffec-

tive, then [44] there is not this area of disagree-

ment. That conceivably could be of some signifi-

cance.

Trial Examiner Royster: Aren't you asking for

an uncommunicated position of the union in respect

to that clause?

Mr. Berke: On that point may I point this out,

which may be helpful: I think I understand what

Mr. Moore is driving at but the whole point of the

matter, I think, is General Counsel's Exhibit No. 4

and General Counsel's Exhibit No. 5; General

Counsel's Exhibit 5 being the counter-proposal of

the company. There is no reference whatsoever in

that to a union shop. Now, it is obvious, from Gen-
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eral Counsel's Exhibit No. 4, that the union was
proposing a union shoj), whether their language

achieved that or not, and the witness says it was a

matter to be discussed and a matter to be taken

up if they were going to bargain.

But in the counter-proposal there is no reference

to a union shop at all. There you have presented

the positions of the two parties, one wanting a

union shop and the other opposing it.

I think my objection is well taken.

Trial Examiner Royster: I will sustain the ob-

jection as to the opinion of the union negotiators

as to the effectiveness of their proposal in connec-

tion with the union shop in General Counsel's

Exhibit 4. [45]

Mr. Moore: I will reframe my question then.

Q. (By Mr. Moore) : Did the union representa-

tives, in either of these meetings with company

representatives, take the position with company

representatives that the union proposal would es-

tablish an effective union shop?

Mr. Todd: That is subject to the same objection

unless the conversation is asked for. What words

were said, that would be proper, but otherwise it is

simply a restatement of the previous question.

Trial Examiner Royster: I didn't take it to be

so. It was a communication to the negotiators in

connection with this matter.

Mr. Todd: It calls for a conversation.

Trial Examiner Royster: I will overrule the

objection. You may answer.

A. As I stated a few moments ago, we did pro-
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pose a union shop clause. It was a proposal. We
intended at that time then to make a change in it.

When we discussed it, because Mr. Bahrs told us,

"After all, the second part of your Section 3 does

away with the first part," so we intended to stop

then where the first period is there, where it says,

"membership, as a condition of employment, shall

be thirty days from the starting date," or words

to that effect. I don't have it in my mind, and you

are reading from the Section. [46]

Mr. Todd: You mean stopping at the semicolon?

Trial Examiner Royster: The witness has the

exhibit before her now.

Q. (By Mr. Moore) : After you discussed this

with Mr. Bahrs was it the union's position that

you were modifying the original union shop pro-

posal so that the proviso would be eliminated?

A. Actually, I wasn't the spokesman for the

union at this particular meeting that you are speak-

ing of and the man that was the spokesman is

present here so he would know definitely what he

said. Whatever testimony I would give would be

what I heard in this meeting. Do you want that to

go in the record?

Q. Anything that was a part of the discussion

between the union representatives and the company

representatives, if you were present at the time.

A. Well, in discussing it further with Mr. Bahrs

we then wanted the section to read, at least pro-

posing it to read, "Membership in the Union on or

after the thirtieth day following the beginning or
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the effective date of this agreement, shall be a

condition of emfjloyment." I believe that is it.

Q. But the position that the union sx)okesman

took on that subject was not made known to the

company until the meeting of October 10, the sec-

ond meeting in ]Mr. Bahrs' office some [47] time

later?

A. TVell, it was October 10. Actually, we dis-

cussed it, we had taken it up on the first meeting,

but Mr. Bai-talini was present at the October 10

meeting and that is when we got into it and aired

it pretty much.

Q. Then you had another meeting with Mr.

Bahrs on October 29, was it, after the strike had

started? A. That is correct.

Q. That was your your first meeting after the

strike ? A. That is correct.

Q. At that time did not Mr. Bahrs make some

specific counter-proposals to you?

A. Mr. Bahrs submitted a counter-proposal on

October 10.

Q. Didn't he make some further coimter-pro-

posals to you at the meeting on October 29, not

necessarily in writing?

A. Well, we were negotiating and we were still

discussing many things. Whether he made definite

counter-proposals—well, we never had anything in

writing, no.

Q. Don't you recall specifically that he made

some modifications of the company's first written
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counter-proposal on the subject of bulletin boards,

for example?

A. I believe that he did say that he had called

the company and that possibly they could arrange,

with respect to the section on union notices, that

possibly something could be worked out. [48]

Q. Didn't he make that to you as a specific

counter-proposal—didn't he say that, in effect, the

company would agree to do that?

A. For union notices?

Q. Yes.

A. I remember vaguely about it. I know we had

discussed it pretty thoroughly off and on. At least,

I know it didn't come in writing.

Q. He told you he thought that the company

would do that? A. Yes, I believe he did.

Q. Didn't he also discuss with you a counter-

proposal relating to the grievance procedure?

A. In all the meetings that we had with Mr.

Bahrs there were many discussions. We were con-

sidering and discussing pro and con the various

aspects of the agreement. I believe he did discuss

something about the grievances. In fact, we brought

up the way the grievance section had been drawn

up on the counter-proposal submitted by the com-

pany, that even after an employee would start from

the beginning, take "A," then "B," and then "C,"

and fiinally arrive at "E," he still wouldn't be able

to settle anything as far as the grievance was con-

cerned.

Q. By these alphabetical designations you are
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referring to steps or paragraph numbering in the

proposal, grievance procedure language, are you?

A. In the grievance section in the coimter-pro-

posal submitted by the company I believe there are

five steps, different steps, that an employee would

have under a grievance. He would have to do ''A'^

first before he could arrive at "B," and after he

would do ''B" he would have to still go to "C."

What the contents of that grievance procedure is

right here offhand I don't know, but I am trying

to bring out the point that even after an employee

would go through every one of these steps in the

employer's counter-proposal submitted to the union

for negotiation purposes, the employee still would

arrive at a mere nothing because there was nothing

to actually settle or gain, or anything.

Q. By "Nothing to actually settle or gain, or

anything," do you mean that there was no auto-

matic arbitration procedure set up which would be

binding on both parties, is that what you have in

mind? A. That is correct.

Q. Do you not recall that Mr. Bahrs told you

that the company, as an offset to that, was willing

to release the union under those circumstances from

any obligation to refrain from taking economic

action by strike or otherwise?

A. Well, in the company's counter-proposal we

discussed that no-strike action. In fact, some of

the officers of the Council discussed it. The company

wanted that [50] counter-proposal to be that way.
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They wanted that section in there. They didn't

want a "no strike" clause in that agreement.

Q. That is, Mr. Bahrs told you the company

was willing to eliminate the "no strike" obligation

on the part of the union provided that there were

no automatic arbitration provisions in the contract,

isn't that correct?

A. You mean that we were bartering for by

eliminating the "no strike" clause in there for the

grievance procedure, is that what you mean?

Q. Yes. A. No, I don't remember that.

Q. You don't recall him saying anything like

that to you?

A. No. I remember the discussion, but I don't

remember this bartering, any part of that ; no.

Q. Did he indicate to you that the union would

be willing to release the union from a ''no strike"

obligation ?

A. I don't understand the question.

Mr. Todd: You mean "employer." You said

^

'union."

Q. (By Mr. Moore) : Yes, that the union would

be willing to release the employer from the "no

strike" obligation?

Trial Examiner Royster: That confuses me.

The Witness: I don't understand that at all.

Q. (By Mr. Moore) : Did Mr. Bahrs indicate

to you that the company would be willing to release

the union from a "no [51] strike" obligation?

Mr. Berke: That has been asked and answered.

Trial Examiner Royster: You may answer.
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Mr. Todd: If you remember.

A. We were discussing every part of that coun-

ter-proposal and we thought it was quite funny

that the company didn't want it in there. I don't

follow your thinking, Mr. Moore, that we were

bartering any part of that agreement.

Q. (By Mr. Moore) : You were negotiating an

agreement with Mr. Bahrs at that time, were you

not?

A. We were attempting to negotiate, yes.

Q. Mr. Bahrs was making a counter-proposal

to you, was he not?

A. At one of the meetings—he evidently had

gotten an answer from the office—he was making

these, but we never received anything in writing.

There was nothing definite, just merely discussions

that had gone on for that matter. There were

many others.

Q. But Mr. Bahrs told you the company would

be willing to make certain changes from its original

proposals when you met with him on October 19,

did he not? A. I don't remember that.

Q. Do you recall whether he made a proposal

to you that the company would recognize a shop

steward in the plant?

A. We didn't discuss anything about shop stew-

ards until [52] much later. It wasn't in that meet-

ing at all.

Q. Was there any meeting at which the subject

of shop steward was discussed then?

A. That wasn't until January 12.
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Q. At that time did Mr. Bahrs tell you that

the company would be willing to recognize a shop

steward ?

A. I think he was attempting to bring about

something on the shop stewards, but I don't think

he had a definite answer from the company as yet.

Q. I am asking you whether he told you that

the company would recognize shop stewards?

A. It is not clear in my mind, no; it is not

clear in my mind that he did.

Q. You can't say that he did not, is that cor-

rect? A. That he did not what?

Q. Make such a statement to you. Would you

say positively that Mr. Bahrs did not tell you that

the company would recognize the shop stewards?

A. I don't understand your question, Mr. Moore,

because I don't understand the part where the shop

stewards got into the thing.

Q. First, I asked you whether Mr. Bahrs made

a proposal that the company would recognize the

shop steward. I wasn't clear as to what you meant

by your answer. I took your answer to be that you

weren't sure whether he had made [53] such a

counter-proposal to you or not.

Now, is my understanding of your answer cor-

rect—can you say whether or not he made such a

counter-proposal to you?

A. You are still speaking of the meeting of

October 10?

Q. October 29, or later.

A. The only time there was anything that came
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up on any discussion about shop stewards, to the

best of my knowledge, was January 12.

Q. What did Mr. Bahrs tell you about shop

stewards on January 12?

A. I don't remember. I am sorry, but I don't

remember.

Q. You mentioned a Mr. White earlier in your

testimony. Is he related to you?

A. He is my husband.

Q. Do you know whether, on or about the 30th

of December, 1952, he addressed a letter to the

company concerning the subject of negotiations?

A. He did.

Q. Do you know whether a reply was received

from the company?

A. I believe he did get a reply.

Q. Did you see it? A. Yes, I did.

Mr. Berke: How about the previous letter, the

one that [54] is the answer to, have you got that?

Mr. Moore : I don't have it with me. I can get it.

Mr. Berke: I think we ought to have it here

before the offer of this one because without the

other one, to which that is a reply, the record would

not be complete.

Mr. Moore: I will ask that this one be marked

now for identification and I will produce the other

one later.

Mr. Berke: I have no objection.

Trial Examiner Royster: That will be Respond-

ent's Exhibit ISTo. 1.

Mr. Moore: Yes, for identification.
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(Thereupon the document above referred to

was marked Respondent's Exhibit No. 1 for

identification.)

Q. (By Mr. Moore) : Have you seen a letter

which this, Respondent's Exhibit No. 1 for iden-

tification, is a copy?

A. Have I seen a copy of this letter?

Q. A copy, or the original of it? A. Yes.

Q. Is the letter to which you refer the one

which was in reply to Mr. "White's letter to the

company, the letter of December 30?

A. That is correct.

Mr. Moore : I will reserve offering this letter until

the first of the series of two is made available later.

Trial Examiner Royster: All right. [55]

Mr. Moore: I have nothing further of the wit-

ness at this time.

Trial Examiner Royster: Anything further of

the witness?

Redirect Examination

Q. (By Mr. Berke) : Mrs. White, at any meet-

ings that you attended with Mr. Bahrs and Mr.

Callaway was any definite agreement reached on

any proposal, either in the proposed contract sub-

mitted by your union or the coimter-proposal of

the company? A. None whatever.

Mr. Berke: I have no further questions.

Trial Examiner Royster: Do you have any fur-

ther questions, Mr. Moore?

Mr. Moore : Do you have the original of General

Counsel's Exhibit No. 5?
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The Witness: I don't have it here.

Trial Examiner Royster: Off the record until

we get this straightened out.

(Discussion off the record.)

Trial Examiner Royster: On the record.

Recross Examination

Q. (By Mr. Moore) : Mrs. White, I think you

have examined the original of General Counsel's

Exhibit No. 5, which is the company's written

counter-proposal, which you described as having

been given to your committee on, I think, October

10. [56] The original, copies of which were offered

in the record, has some marginal notes in ink. Do
you know who made these notes?

Mr. Todd: I think that has been asked and

answered previously.

Mr. Berke: Well, I don't know whether she

—

I will withdraw any statement.

Mr. Todd: I am not objecting.

Trial Examiner Royster: You may answer.

A. That (indicating) isn't my copy. That was

Mr. Bartalini's copy.

Trial Examiner Royster: Do you know who

made the marginal notes, is the question, by obser-

vation ?

The Witness: Mr. Bartalini.

Trial Examiner Royster: You know that from

observation ?

The Witness: Yes.

Q. (By Mr. Moore) : The word "OK" in the
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margin opposite the preamble, does that mean that

the language of the preamble was satisfactory to

the union committee?

Mr. Todd: That is objected to.

Mr. Berke: Yes.

Trial Examiner Royster: I will sustain the

objection.

Q. (By Mr. Moore) : Do you know what the

purpose of the word "OK" is?

Mr. Berke: I object to that. [57]

Trial Examiner Royster: It may have been

agreed on by Mr. Bartalini, something of that

nature.

Mr. Berke: You mean between Mr. Bartalini

and Mr. Bahrs? I have no objection if that is the

question.

Mr. Moore: This is a preliminary question.

Trial Examiner Royster: You may answer.

A. No, it doesn't mean that the section was OK.

We merely went through the counter-proposal, and

in going down through it that was supposedly a

tentative OK as far as Mr. Bartalini was con-

cerned, but it was still going to be open for dis-

cussion.

Q. I didn't mean to suggest that you were mak-

ing a final commitment by that, but at least it was

satisfactory for preliminary purposes, was it?

A. That is correct.

Q. Is that likewise true of the next paragraph

which has the "Witnesseth" immediately above?

A. I believe so.
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Q. And then Article II? A. Yes.

Q. The ones with a cross mark (X) opposite

them, do you know whether that has any reference

to acceptability on the part of the union*?

A. No. The ones with the cross mark (X) we
were protesting.

Q. You were discussing those further with Mr.

Bahrs? [58] A. That is right.

Q. There are some, I think, which have no

marks at all. A. We didn't get any further.

Mr. Moore: I have no other questions.

Further Redirect Examination

Q. (By Mr. Berke) : Mrs. White, those hand-

written notations in the margin, were those made

in the discussion with Mr. Bahrs, or in a discussion

which you referred as a caucus between yourself

and Mr. Bartalini?

A. It was in the caucus with Mr. Bartalini and

myself.

Q. As you were going down the agreement after

it had been submitted to you for the first time by

Mr. Bahrs? A. Yes, in Mr. Bahrs' office.

Mr. Berke: I have no further questions.

Trial Examiner Royster: Is there anything fur-

ther with this witness?

Mr. Moore: I have nothing further.

Mr. Todd: No questions.

Trial Examiner Royster: You are excused.

(Witness excused.)

Mr. Berke: I will call Mr. Bartalini.
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CHESTER R. BARTALINI
a witness called by and on behalf of the General

Counsel, National Labor Relations Board, being

first duly sworn, was examined and testified as

follows: [59]

Direct Examination

Q. (By Mr. Berke) : State your full name and

address, please.

A. Chester R. Bartalini — B-a-r-t-a-1-i-n-i —
Executive Secretary, Bay Counties District Council

of Carpenters, 200 Guerrero Street, San Francisco.

Q. How long have you been executive secretary

of the Bay Counties District Council of Carpen-

ters'? A. Three years.

Q, Did you have occasion to meet with anyone

representing the Lloyd A. Fry Roofing Company

concerning negotiating a collective bargaining

agreement? A. Yes, sir.

Q. When was the first time that you met with

anyone representing that company"?

A. On October 10, 1952.

Q. Where did that meeting take place?

A. In the office of Mr. George Bahrs.

Q. Who was present on that occasion repre-

senting the company?

A. Mr. Callaway and Mr. Bahrs.

Q. Who was representing the imion?

A. Myself, as Secretary of the Council, and

Mrs. Rose White, Business Agent for Local 2565.

Q. Now, will you tell us what took place at that
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[60] meeting—tell us what was done and what was

said and identify the persons speaking.

A. Well, when we sat down in Mr. Bahrs' office

I told him that we were there representing the

miion with the hope of negotiating an agreement,

and I asked Mr. Bahrs if he had anything to offer.

Mr. Bahrs stated that he had in his possession

an agreement written by the company, which he

would offer as a counter-proposal to the union's

agreement.

Q. I hand you a document in evidence as Gen-

eral Counsel's Exhibit No. 5 and ask you if that is

the document that Mr. Bahrs handed to you on that

occasion? A. Yes, it is.

Q. Go ahead.

A. He gave me a copy of this agreement, and

before I even looked at it I asked Mr. Bahrs if he

had authority to negotiate an agreement with the

union.

He said that he didn't; that he was merely hired

as legal counsel, more or less as a go-between be-

tween the union and the company.

I asked the same question of Mr. Callaway and

he gave me the same answer, that he did not have

the authority to negotiate an agreement.

Q. You say he gave you the same answer. Did

he tell you he was counsel for the company too?

A. No. He was there as a representative in some

supervisory capacity for the company.

Q. All right. Then what took place?

A. After glancing at the agreement I asked for
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a caucus with Mrs. White, and Mr. Bahrs said it

would be all right, and he said we could use his

office, and he and Mr. Callaway stepped out.

Q. Then did you confer with Mrs. White?

A. Yes. Mrs. White and myself got together

and we dissected the agreement article for article.

Q. Now, there are certain handwritten legends

in the margin, and an interlineation in Article I.

Are those in your handwriting? A. Yes, sir.

Q. When were those made?
A. During the caucus.

Q. That is when you were conferring with Mrs.

White? A. Yes, sir.

Q. Now, after you completed caucusing did Mr.

Bahrs and Mr. Callaway come back into the room?

A. Yes.

Q. What took place then?

A. Well, we sat down and I suggested that we

go over the company's counter-proposal and discuss

it. Mr. Bahrs agreed to that. [62]

Q. Will you tell us just what took place in that

discussion ?

A. Well, we went over the agreement article for

article.

Q. Go ahead and tell us what article you took

up, or what phase of it you took up first, what was

said and by whom, what was done, if anything.

A. I told him in respect to the preamble of the

agreement that it would be acceptable to the union.

However, on Article I, I questioned the language

in there defining who should be excluded. I told

I
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him it was customary that working foremen should

be included in the unit and that we expected work-

ing foremen to carry a card.

Q. What did Mr. Bahrs or Mr. Callaway say,

if anything?

A. I don't recollect Mr. Callaway saying any-

thing, but I do recollect Mr. Bahrs agreeing, or

admitting, rather, that it was customary in collec-

tive bargaining agreements that foremen who work

on the job be in the unit.

Q. Did he agree that the wording should be

changed, did you reach any agreement on that par-

ticular article?

A. No, we didn't reach no agreement. Mr. Bahrs

said that he would so note our request and relay it

to the company.

Q. What was the next thing that was discussed?

A. The next article that we questioned was

Article III. I told him that this evidently was a

counter-proposal to the union's request that the

Business Agent be given free access to the plant.

I noticed in the agreement, in the caucus, [63] that

there was no provision there by the company to

give the union the right to have access to the plant

so that we could police it.

Q. Did you bring that to Mr. Bahrs' attention?

A. I did, yes.

Q. What did you say and what did he say?

A. I told him that I thought that it was no more

than right that the union should have a right to

have access to the plant because it was necessary
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for a business agent to go into the plant at various

times and discuss conditions, and everything else,

with our members.

Q. What did Mr. Bahrs say?

A. He said he would make a note of our posi-

tion and relay it to the company.

Q. What was the next thing that was discussed?

A. Next was a rather lengthy discussion on

Article lY on working hours. They had language

in Article IV that the normal work week would

consist of a schedule of seven consecutive days

starting on the first daylight shift on Monday. I

objected to that, stating that it was my impression

that the company wanted to institute a schedule of

work formerly in the shipyards during the war.

They wanted to keep the plant in operation seven

days a week and that the sixth and seventh day,

regardless of what day of the week they fell on,

would constitute a normal day-off [64] period.

Q. What was said by anybody else on that, if

anything I A. Pardon ?

Q. What was said by anyone else with respect

to that clause, if anything?

A. Well, there seemed to be a little confusion

on the intent of the Article, but he did agree he

would make our position clear.

Q. Who was this?

A. Mr. Bahrs said he would make our position

clear to the company as to our objection to Article

TV as written in their counter-proposal.

Q. What was the next thing that was discussed?
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A. The next article that we discussed was Arti-

cle VI entitled ''Grievances."

Q. What was said about that ?

A. I told Mr. Bahrs that I had negotiated many
agreements but that was the first time I ever seen

language in any agreement setting up a grievance

clause as they had it in this one; that, to me, it

was rather lengthy and that it would not terminate

any dispute. I told him it was possible that we
might go along with the grievance language in the

agreement providing we cut the necessary steps

provided in this company's proposal in half. In

other words, I think Article VI, Subparagraph (d)

provided if the grievance [65] wasn't settled on a

local level that it would then be taken to an Inter-

national Representative of the Union and the

President of the Company.

I figured that step was imnecessary; that, how-

ever, we might be in accord with going ahead with

the paragraphs above sub-sectioned.

Q. Is that what you told Bahrs?

A. Yes—that I thought some sort of arbitration

procedure should be included so we could terminate

a dispute, something that their counter-proposal

did not provide.

Q. What did he say, if anything, or Mr. Calla-

way?

A. Mr. Bahrs stated that he would submit our

objection and our recommendation for the revision

of that Article to the company.

Q. What was the next thing that was discussed?
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A. The next thing we discussed was Article VII.

We had objected to the language in that article

which required prior approval by the company for

the union to post notices on their bulletin board.

Our position was that we felt that the union should

have clear access to the bulletin board, particularly

in posting notices of meetings, et cetera.

Q. What was said by the company representa-

tives, if anything?

A. Mr. Bahrs said he would convey our desires

to the [66] company.

Q. Then what was discussed?

A. Then I called his attention to the fact that

nowhere in their counter-proposal had they made

any provisions for union security. Our position on

this matter was, and I conveyed it to Mr. Bahrs,

that we wanted some language in the agreement on

union security in conformity with the Taft-Hartley

Law. It was my belief, as I expressed it to him,

that a contract without any union security in it

was merely a piece of paper.

Q. What, if anything, was said by Mr. Bahrs?

A. Mr. Bahrs stated that he was informed by

the company that that was one particular item that

they objected to, any language dealing with vinion

security ; that, however, he would relay our position

to the company.

Q. Did he say anything more about the com-

pany's proposal in connection with union security

at that meeting? A. No.

Q. What other item was discussed, if anything?
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A. Another item that we touched on briefly was
Schedule "A."

Q. What was Schedule ''A"?

A. It set out the wage structure in the various

classifications.

Q. Which Schedule ''A," the union Schedule

"A" or the company [67] Schedule "A"?
A. The company Schedule ''A."

Q. What was your discussion on that ?

A. I called his attention to the fact that the

schedule of wage structure was the one that was in

existence at the plant; that we felt that the em-

ployees had an increase coming and, therefore, we
wanted the company's position in respect to an

adjustment on the wage structure.

Q. What, if anything, was said by either Mr.

Bahrs or Mr. Callaway?

A. Mr. Callaway didn't say anything. Mr. Bahrs

said he would convey our request to the company.

Q. Was there anything else discussed at that

meeting ?

A. I reiterated my position to Mr. Bahrs at

that time that I couldn't see how we could come to

a speedy settlement unless the company either au-

thorized Mr. Bahrs, or they sent a representative

from the head office, to sit down with the union

and negotiate; that it was absolutely impossible to

carry on negotiations three thousand miles away,

or do it by telephone, and that I requested that he

convey my position to the company.

Mr. Bahrs said he would do so. As a matter of
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fact, he said, "I will call my secretary in and dic-

tate a letter to the company immediately."

Q. Did he call the secretary in and dictate such

a letter [68] in your presence?

A. Yes, he did.

Q. Do you recall offhand what he dictated?

A. Mr. Bahrs took notes of everything that

transpired and in this letter he dictated he touched

on everything that was discussed. He put down all

of our objections.

Mr. Berke: Is that letter going to be available?

Mr. Bahrs: Just a moment.

Mr. Berke: Sure.

Mr. Moore: I don't have it with me.

Mr. Bahrs: I have a carbon of it here.

Mr. Berke: If you want to wait until after

lunch to produce it, it is all right.

Off the record a moment ?

Trial Examiner Royster: Off the record.

(Discussion off the record.)

Trial Examiner Royster: On the record.

Q. (By Mr. Berke) : Was there anything else

that was discussed at that meeting?

A. I asked Mr. Bahrs if he had any idea of

when we could expect an answer, and he said he

would let us know as soon as he got an answer from

the company.

Q. Now, answer this question "Yes" or "No."

Was there any reference made at this meeting to

rest periods?

A. Yes, there was. [69]
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Q. Will you tell us what it was, and who said

it, and what was said?

A. I think the matter of rest periods was

brought up immediately after I requested Mr.

Bahrs that somebody with some authority sit down
with the union and negotiate an agreement. I told

him that we had been certified by the National

Labor Relations Board as the collective bargaining

unit some months previous—I believe it was in

August, if I remember correctly—and that it was

about time that something be done to negotiate an

agreement; that the people in the plant were get-

ting very restless.

As a matter of fact I said, ''It has just been

called to my attention that the company has taken

away the employees' rest periods which they have

enjoyed for a considerable amount of time." I told

him I was afraid that we would have a hard time

restraining the people in the plant unless we had

some assurance that the company would sit down

with us and come to some agreement.

Q. What was said in response to that, if any-

thing?

A. My recollection is that Mr. Bahrs asked Mr.

Callaway to ascertain if this was correct.

Q. Did Mr. Callaway say anything?

A. I don't recollect his answer.

Q. Now, have you told us all that took place at

that meeting? [70]

A. To the best of my recollection, yes.

Q. Now, when did you next have an occasion, if
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you did, to discuss the matter with Mr. Bahrs, this

matter of negotiating an agreement?

A. Shortly after the October 10 meeting I had

an accident and was in the hospital for some time.

I believe, after coming back to work around the

middle of November, I called Mr. Bahrs, stating

that I was a little behind in my work and hadn't

had a chance to discuss the situation existing with

the Lloyd A. Fry Roofing Company with Mrs.

White, and I wanted to know what had happened,

if there had been any changes. He told me that

there had been no change.

Then the next meeting I had with Mr. Bahrs,

I believe, was on the 12th day of January.

Q. Where did that meeting take place?

A. In Mr. Bahrs' office.

Q. Who was present on that occasion?

A. There was Mr. Bahrs—I don't remember

whether Mr. Callaway was present or not—there

was Mrs. White, Mr. Clancy, President of the

Council, and myself.

Q. Will you tell us what occurred at that meet-

ing?

A. At that meeting I told Mr. Bahrs that I was

a little bit disturbed on the attitude of the Fry

Company, that they had at no time delegated any-

body with authority to approach the union to try to

negotiate an agreement, and I [71] wanted to know

if something could be done to sit down and sin-

cerely negotiate an agreement, stating that the

union undoubtedly would be in a position where
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they could give and take in order to arrive at a

speedy settlement; that I thought that if the com-

pany would review our request for some kind of

union security in the agreement that we, in turn,

would probably reconsider our original request for

an adjustment on the wage structure, but this could

only be done in actual negotiations with somebody

that had authority to sit down and negotiate.

Q. What was said by Mr. Bahrsf

A. Mr. Bahrs said, "I will go along with that,

that the thing has to be revived to get this thing

settled." He made a suggestion that I make a for-

mal official request for reopening of negotiations in

the form of a letter.

At this meeting Mr. Bahrs, if I remember, called

to my attention that the wage structure, original

wage structure introduced by the union was, to his

opinion, the company's opinion, a little bit high;

that we had picked a plant in the area here with

the highest wage structure, and he thought that

the company would probably be willing to discuss

a wage structure more in conformity with the struc-

ture they had in existence, and he named two

particular companies who were manufacturing

roofing material, which was Certain-Teed and John-

Mansfield. [72]

Q. You mean Johns-Manville ?

A. Yes. Pardon me. I said that I would try to

get information on the wage structure on those two

companies, and expressed our desire to negotiate



140 Lloyd A. Fry Roofing Company vs.

(Testimony of Chester R. Bartalini.)

as near as possible their wage structure as we

could.

The next day I sent Mr. Bahrs a letter calling

to his attention the fact of the long drawn out

period and the failure of the company to sit down

and negotiate, and that we wanted to sit down and

see if we couldn't terminate an agreement. In this

letter I called his attention to the fact I had in

my possession information that the two plants that

I just mentioned, one had recently received, nego-

tiated a wage increase, and one, if I remember

correctly, had a wage demand, a petition for a wage

increase before the Wage Stabilization Board. In

that letter I again insisted that the company au-

thorize Mr. Bahrs, or send a representative from

the home office, to sit down with the union and see

if we couldn't resolve the strike at their plant in

San Leandro.

Q. I now hand you a document, marked General

Counsel's Exhibit No. 6 for identification, and ask

you what that is?

(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 6

for identification.)

A. This is a communication that I wrote to Mr.

Bahrs after that January 12 meeting. I went to the

office immediately [73] after that meeting.

Q. That is the letter you just described in your

testimony? A. Yes, sir.

Q. Did you get a reply to that?

A. Yes, I did.
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Q. I show you a document, marked General

Counsel's Exhibit No. 7 for identification, and ask

you if that is the reply you got from Mr. Bahrs

to your letter of January 13, General Counsers

Exhibit No. 6 for identification? A. Yes.

(Thereupon the document above referred to

was marked General CounseFs Exhibit No. 7

for identification.)

Mr. Berke: I offer General Counsel's Exhibits

6 and 7 for identification in evidence.

Trial Examiner Royster: Hearing no objection,

they are received.

(The documents heretofore marked General

Counsel's Exhibits Nos. 6 and 7 for identifi-

cation were received in evidence.)

[See pages 30-32 of this printed Record.]

Mr. Berke: I ask permission to withdraw Gen-

eral Counsel's Exhibits 6 and 7 and substitute

copies.

Trial Examiner Royster: You may.

Q. (By Mr. Berke) : Now, has the union met

with Mr. Bahrs, or any company representatives,

to carry on negotiations [74] since the meeting of

January 12? A. No, sir.

Mr. Berke: I have no further questions.

Mr. Moore: May we take our noon adjournment

now, Mr. Examiner?

Trial Examiner Royster: Yes.
,

Mr. Todd: Just a moment. Did you state the

names of all of those persons at the meeting on

January 12?
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The Witness: January 12?

Mr. Todd: Yes.

The Witness: Well, Mr. Walters, who was an

employee of Fry's, was there.

Trial Examiner Royster : I think that name was

earlier given as Waters.

Mr. Berke: Yes.

Mr. Todd: Mrs. White so testified.

The Witness: He was present at that time.

Trial Examiner Royster: We will recess now
until 2:00 o'clock this afternoon.

(Whereupon, a recess was taken until 2:00

o'clock p.m.) [75]

After Recess

(Whereupon the hearing was resumed, pur-

suant to the taking of the recess, at 2:00

o'clock p.m.)

Trial Examiner Royster: On the record.

CHESTER R. BARTALINI
a witness called by and on behalf of the General

Counsel, National Labor Relations Board, having

been previously duly sworn, was examined and tes-

tified further as follows:

Direct Examination—(Resumed)

Q. (By Mr. Berke) : Mr. Bartalini, following

the receipt of Mr. Bahrs' letter of January 20, now

in evidence as General Counsel's Exhibit No. 7,

which was in response to your letter of January
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13 to Mr. Bahrs, in evidence as General CounseFs

Exhibit No. 6, did you have any conversations with

Mr. Bahrs?

A. As I recollect, after receiving the letter I

called Mr. Bahrs on the telephone to acknowledge

receipt of his letter, and I told him that the con-

tents of the letter led me to believe that no one still

had the authority to negotiate for the company,

and so I asked him, and he admitted to me that he

had not been delegated such authority to simply sit

down and negotiate.

I also called to his attention the fact that from

the tone of their letter they were issuing an ulti-

matum to the union to accept the original counter-

proposal. I felt [76] under such conditions that we

couldn't very well sit down and negotiate. Again,

it was my feeling that the company didn't care to

sit down with the union and try to reach a satis-

factory settlement, and as long as we were in that

position I thought it was a waste of time until such

time as we had assurance that somebody with

authority to talk for the company could sit down

with us and negotiate. I again expressed my feeling

that I thought that the union could bend a little

bit and try to arrive at a settlement.

Q. Did Mr. Bahrs say anything to that?

A. As I remember, he said, "I am sorry, Bart,

but that is the position of the company. There is

no change."

Mr. Berke: I have no further questions.
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Cross Examination

Q. (By Mr. Moore): Mr. Bartalini, did you

have authority to negotiate a contract with a rep-

resentative of the company?

A. Yes, sir, by virtue of my authority as nego-

tiator for a union affiliated with the District Coun-

cil of Carpenters.

Q. Is there any limitation on your authority as

to the approval of the local union that is involved,

or the employees in the plant?

A. We don't assume that authority, although I

suppose I have that authority. We always like to

go back to the [77] membership for their ratifica-

tion. If we feel that it is a basis of a satisfactory

settlement why I recommend its acceptance.

Q. Your recommendations then may or may not

be accepted, is that correct?

A. Could possibly be; yes.

Mr. Moore: I have no further questions.

Trial Examiner Royster: That seems to be all,

Mr. Bartalini.

(Witness excused.)

Mr. Berke: At this time, Mr. Trial Examiner,

I offer in evidence General Counsel's Exhibit ISTo.

8, which is a three-page letter, dated October 10,

1952, addressed to Mr. W. H. Barthel, Vice Presi-

dent, Lloyd A. Fry Roofing Company, 5818 Archer

Road, Summit (Argo P.O.), Illinois, and presum-

ably was signed by George O. Bahrs, his name

being typed at the bottom of page 3.
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I ask leave to withdraw it and substitute two

copies.

(Thereupon the document above referred to

was marked General Counsel's Exhibit No. 8

for identification.)

Trial Examiner Royster: There has been some

conversation about this letter across the table. I

don't know that any of it is on the record. [78]

Mr. Berke: What is on the record is the testi-

mony of Mr. Bartalini and Mrs. White that a letter

was dictated in their presence.

Trial Examiner Royster: The question is: Is

this the letter?

Mr. Berke: Mr. Bartalini told about the con-

tents of that letter.

Trial Examiner Royster : He said he heard some

dictation. The question is, is this the letter?

Mr. Berke: I asked that it be produced, and

counsel produced it on my demand.

I understood, in our off-the-record discussion,

that there was no objection to its going in, except

that counsel wanted it understood they weren't

waiving their right to raise the objection with

respect to privileged commimications, which may or

may not be the situation with respect to other com-

munications, other than this one.

Trial Examiner Royster: I will ask Mr. Bahrs

this: Is this a copy of the letter that you wrote

on or about the date of October 10?

Mr. Bahrs: It is.

Trial Examiner Royster: And addressed as

thereon appears?
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Mr. Bahrs: It is.

Trial Examiner Royster: All right. Thank you.

Mr. Moore : We would like to make our position

clear on this, Mr. Trial Examiner.

The question of privilege, as has been said, has

been raised and as far as the respondent employer

is concerned we would not consent to the admittance

of this letter as an exhibit unless it is to be under-

stood that its admittance in no way is a waiver of

any privilege that the employer may have as to

communications between it and its attorney, Mr.

Bahrs, as to any other matters that may be involved

in this proceeding. The admittance of the letter

would be to the letter only, without its having any

effect on any other part of the confidential rela-

tionship of attorney and client.

Trial Examiner Royster: Of course, that would

be a matter that would have to be raised, if such an

occasion presents itself, when other correspondence

is sought to be introduced into the record. I would

not want to bind myself on that now.

I think this is clearly admissible in the present

state of the record and that, as I believe you recog-

nize, the privilege in respect to this particular

letter does not exist by virtue of its disclosure to

third persons.

Mr. Moore: It was our understanding, at the

time we had some of these off-the-record discus-

sions, that counsel had no objection to the letter

going in with that understanding. [80]

Mr. Berke: As I stated in my argument to the
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Trial Examiner, when T offered it, I agreed that

by offering General Counsel's Exhibit 8, and its

receipt, that you are not thereby waiving the right

to claim privilege with respect to any other com-

munication but, as the Trial Examiner pointed out,

when we get to the point where such communica-

tions are involved then he will take the matter up

for ruling. I didn't understand that he is being

asked to rule on any other document not present

now.

Trial Examiner Royster: Of course not.

Mr. Moore: We didn't mean to raise any ques-

tion at this time as to any other matter. We didn't

want this letter to be used as a waiver of the privi-

lege as to other matters. That is all.

Trial Examiner Royster: All right. General

Counsel's Exhibit No. 8 for identification is received.

(The document heretofore marked General

Counsel's Exhibit No. 8 for identification was

received in evidence.)

[See page 33 of this printed Record.]

Mr. Berke : May I have leave to withdraw it and

substitute two copies?

Trial Examiner Royster: Yes.

Mr. Berke: I will call Mr. Phillips. [81]
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HENRY PHILLIPS
a witness called by and on behalf of the General

Counsel, National Labor Relations Board, being

first duly sworn, was examined and testified as

follows

:

Direct Examination

Q. (By Mr. Berke) : What is your full name,

Mr. Phillips'? A. Henry Phillips.

Q. Where do you live?

A. 309 Estabrook, San Leandro, California.

Q. Are you presently employed?

A. Pardon ?

Q. Are you presently employed, working now?

A. No.

Q. Have you ever worked for the Lloyd A. Fry

Roofing Company at San Leandro?

A. Yes.

Q. Did you work there specifically during the

early part of October, 1952? A. Yes.

Q. How long had you worked for the Fry Roof-

ing Company—strike that and put it this way:

When did you last work for the Fry Roofing Com-

pany?

A. October 13—no, it was October 10, which

was the last day, I believe.

Q. Of 1952? A. Right. [82]

Q. When did you start working for that com-

pany? A. In August, 1948.

Q. And what was your position on October 10,

1952?

A. I was take-off man at the end of the line.

Q. What had been your position during the four
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years that you worked there? If you held any

other position, tell us about it.

A. Yes. I was shingle picker.

Q. As a shingle picker what were your duties?

A. To gather the shingles as they came off a

machine, count them, and put them in stacks and

shove them down the line.

Q. Speak up, please. A. Yes.

Q. In October you were a take-off man, you

say ? A. Yes.

Q. What was your duty as a take-off man?
A. To get the bundles as they came down

through the stitcher and load them on a truck.

Q. Was that a particular machine that you

worked at? A. Yes. It was a stitcher.

Q. A stitcher? A. Yes.

Q. Will you tell us how that operates? Start

with the first operation and go right down the line

until it gets to you as a take-off man. [83]

A. Well, the first operation is when the pickers

take it off the shingle machine. They put it in an

open carton. Then it is shoved to the next man who

pushes it into the stitcher.

Q. That next man^s classification, what is he

called ?

A. A turner, I guess you would call him, a bun-

dle turner.

Q. What does that bundle turner do?

A. He grabs the bundle and shoves it into the

stitching machine. It is on a conveyor, like.

Q. What does the stitching machine do to it?
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A. It just stitches it.

Q. Stitches what ?

A. The bundle of shingles into one package.

Q. And then where does it go from there?

A. Then it comes to me.

Q. And you, as a take-off man, what do you do"?

A. I take it off the stitcher and load it on the

truck.

Q. Now, how many hours a day did you work

in October and in prior months when you worked

for the company? A. Eight hours a day.

Q. Did you work eight continuous hours?

A. No. We had two hours of relief time.

Q. Did you have two hours altogether, or did

you have two consecutive hours—how did you get

that relief?

A. We worked an hour and a half and received

half an hour relief. [84]

Q. Do I understand correctly that at the end of

an hour and a half of work you got a half hour

relief period? A. That is right.

Q. And what would you do during that half

hour relief?

A. Well, you could smoke, or you could sit down

and rest, or if they wanted some paste, or some

equipment, to keep the lines going, you would do

that.

Q. Did you, in addition to the half hour of

relief that you got at the end of each hour and

a half of work, have a lunch period?

A. No. We just ate during that relief period.
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Q. I see. Was there any particular one of the

four relief periods in which you ate, or did you eat

at any time you felt like it within those four

relief periods?

A. We would eat any time we found it conven-

ient to eat.

Q. How long had the relief periods been in

effect to your knowledge during the time that you

worked for the company?

A. Well, it was always in effect, that is, up until

October the 6th, and then they cut it out entirely.

Q. What happened on October 6th?

A. Well, at approximately 2:00 o'clock one of

the fellows came around and said there was to be

a meeting in the office right after working hours.

Q. What time did the work day end for you?

A. At 3:00 o'clock. [85]

Q. All right. Did you go into the office at 3:00

o'clock? A. Yes.

Q. Were you the only one present in the office?

A. No. There was approximately twenty of us.

Q. When you say "approximately twenty of us,"

and without giving me the names of the people,

whom do you mean by the twenty?

A. Twenty other workers.

Q. That worked on machines similar to the one

you worked on? A. That is right.

Q. Was there anyone in there representing the

company? A. Yes. There was Mr. McKay.

Q. Who was Mr. McKay?
A. His name is Dave McKay. He was General
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Superintendent, I believe they called him, of the

Fry Roofing plants.

Q. Did he come from the San Leandro plant

or did he come from the head office, or where was

he from*?

A. He was sent from the head office, as far as

I gathered.

Q. Did anyone speak at this meeting in the

office? A. He did.

Q. What did he say as you recall!

A. He said that the reliefs would be discon-

tinued as of the following work day.

Q. Did he say why?

A. No, he didn't say why. [86]

Q. Did anyone protest the elimination of re-

liefs?

A. Yes, I did, and one other fellow did.

Q. What did you say?

A. I said that it was kind of a hard blow after

all this time to just up and take the relief periods

away.

He just stated that that was the new ruling and

that was it. There was nothing that could be done

about it.

Q. Now, you said that you had worked as a

picker. Perhaps you described it, and this may be

repetitious, but will you tell us what a picker does

in connection with the shingles and that machine?

A. Well, he stands at the bottom of the machine

and as the shingles slide down a chute he picks

them up and puts them in a carton, that is an
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empty carton, and when the carton has a proper

amount of shingles he shoves it down.

Q. How do you know when a carton has a

proper amount of shingles?

A. I have to count them.

Q. And you continue that operation, counting

shingles as they keep coming off this other machine,

for an hour and a half steadily? A. Right.

Q. Was there some purpose in giving a stitcher

a half hour relief, do you know what it was?

A. Well, I believe [87]

Mr. Moore: I object to the question on the

ground that it calls for an opinion and conclusion

of the witness.

Mr. Berke: He testified he was there for four

years, and if there is a purpose behind it I think

we ought to know, if he knows.

Trial Examiner Royster: You are going to have

him attribute a purpose to the company, however.

Do you want his opinion?

Mr. Berke: No, not his opinion. I asked him if

he knows, was there a reason for it. If he knows

he can tell the reason.

Trial Examiner Royster: He can tell if he

knows.

First, how do you know?

The Witness: By counting shingles for too long

a period you become dizzy, or exhausted.

Trial Examiner Royster: The reason, as it

occurs to you, to explain the rest period?

The Witness: Yes.
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Trial Examiner Royster: Did anyone, on behalf

of the company, ever tell you the reason for these

half hour rest periods, your foreman, or anyone

else, a superintendent?

The Witness: Well, it just came with the job

and they claim that, as a shingle picker, they

should have relief to pick the proper amount of

shingles.

Trial Examiner Royster: All right. [88]

Mr. Moore : Who does he mean by "they claim" ?

Trial Examiner Royster: I don't know. I

thought I would leave that to you people to

develop.

Q. (By Mr. Berke) : Who is "they"? To whom
are you referring?

A. The heads, superintendent or the foreman.

Q. Now, your most recent job with the com-

pany was that of take-off man?
A. That is right.

Q. What were you duties in that connection?

Tell us that again.

Trial Examiner Royster: Let us not have him

go through it again.

Mr. Berke: If you are satisfied that it is clear,

I won't ask him details. It is preliminary to another

question.

Trial Examiner Royster: He said he got it

from the end of the line and loaded it into a truck.

Mr. Berke: He said he got it from the end of

the line and loaded it into a truck. I am asking

him now to tell us how he did it.



National Labor Relations Board 155

(Testimony of Henry Phillips.)

Trial Examiner Royster: All right. Go ahead.

A. By picking it up and throwing it over on

the truck.

Q. (By Mr. Berke) : Did picking it up require

you to stoop over?

A. Yes. I had to bend over. [89]

Q. Now, do these cartons come with any certain

amount of rapidity off of this machine?

A. Yes.

Q. How frequent and how many?
A. Well, the average run would be approxi-

mately 400 bundles an hour.

Q. Do you know the reason why a take-off man
was given relief of half an hour at the end of an

hour and a half working at that task?

A. Well, you couldn't leave your machine at all

while the machine was in operation, which it was

all day long, so during that time you could go to

the bathroom or eat your lunch.

Q. You say this machine ran all day long. Did

this machine close down at any time during the

day for such things as lunch time?

A. It was constantly running.

Q. Even during lunch period? A. Yes.

Q. Did it require that there be a picker and a

take-off man, and other employees, in attendance all

the time it was running? A. Yes.

Q. What other job classifications are there that

work in connection with that machine?

A. There is a labeler, a stencil man, and a

machine operator.
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Q. Were they all part of this crew of twenty

that was present [90] in the office of the company

at this meeting on October 6th? A. Yes.

Q. Now, during the relief periods did you do

nothing but smoke and rest, and get paste all the

time? A. That is right; yes.

Q. Was there any time during the relief periods

that you would have to do any work in connection

with the machine?

A. Yes. If there happened to be a break in the

finish looper you would have to run up the ladder

and bring down the paper so they could lace it up

again, the machine.

Mr. Berke: I have no further questions.

Cross Examination

Q. (By Mr. Moore) : Mr. Phillips, it is not

clear to me from your testimony as to how this

relief period works. What time would you start to

work in the morning? A. 7:00 o'clock.

Q. When would your first relief period be ?

A. Your first relief period could be any time

within the first hour and a half, but no later than

that.

Q. You mean you would have half an hour of

relief at 7:30 or 8:00 o'clock? A. Yes.

Q. But not later than starting at 8:30, is that

right? A. That is right.

Q. When did you get your second relief period?

A. An hour and a half later.

Q. An hour and a half after the first?
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A. That is right, after the end of the first relief.

Q. So that you would have four half hour relief

periods during the day, during the eight-hour shift %

A. That is right.

Q. And you were paid for all of those relief

periods, were you? A. Yes.

Q. And during those relief periods, even though

you called them relief periods, you would still per-

form a certain amount of work, is that right?

A. That is correct.

Q. Such as getting paste, as you described it?

A. Yes.

Q. Anything else?

A. I might get some wire, or go up the ladder

for a break in the finish looper.

Q. In other words, during that entire half hour

relief period you were subject to call for certain

types of work, is that correct?

A. That is right.

Q. During those relief periods what happened

to the machine—did somebody else come and oper-

ate it? A. That is right. [92]

Q. Would it be the same man throughout your

eight-hour work day? A. As a rule, yes.

Q. When he was through with a half hour relief

period for you, he would then go to relieve some-

body else? A. Yes.

Q. Bid he likewise have a relief period?

A. Yes.

Q. On the same basis that you had them?

A. Yes.
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Q. What happened after Mr. McKay told you

that there would be a change?

A. The relief was cut out.

Q. Didn't you have any relief period at all?

A. No.

Q. You mean you worked eight hours standing

constantly at your machine?

A. Well, we had a half hour for lunch. Men
would relieve us for lunch, but the machines would

continue, and our lunch period would be any where

from 10:30 to 2:00 o'clock.

Q. How long was your lunch period?

A. Half hour.

Q. Were you subject to any call at all during

your lunch period then? A. Yes. [93]

Q. What did you do?

A. If there was a break in the finish looper.

Q. This could only have lasted for two or three

days, isn't that right? A. That is right.

Q. Did you actually do any other work after

Mr. McKay told this meeting that, when you were

on these relief periods ?

A. We still went and got breaks, yes.

Q. How much time would you spend at that?

A. It varied. Sometimes it would be ten minutes.

Q. There were only three days, as far as you

were concerned, at the most, isn't that true?

A. Yes, but they usually try to run it so fast

that you could almost depend on a break.

Q. Tell us just exactly what you did for the

three days that were involved.
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A. Well, I guess I had my half hour for lunch.

Q. What was the first day on which this change

in the relief schedule applied for you?

A. Tuesday, on October 7th.

Q. Do you recall what you did during your

lunch hour on that day?

A. I believe I ate my lunch.

Q. Did you do any work?

A. Well, not that I can recall. [94]

Q. What about on Wednesday?

A. I couldn't say for sure whether I did or

didn't.

Q. What about Thursday?

A. Same thing—I don't recall.

Q. The same for Friday? A. Yes.

Q. Friday would be the last day that you

worked there before the strike?

A. That is right.

Q. Didn't you have any relief period at all be-

tween the time you started to work in the morning

and the time you took your break for lunch?

A. No.

Q. You stayed at the machine without inter-

ruption ?

A. Unless you had to go to the bathroom real

bad, then you would holler at the sweeper, or some-

thing.

Q. And somebody would come and take the

machine for you? A. That is right.

Q. Did you make any requests like that?

A. No.
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Q. Isn't it a fact that after Mr. McKay an-

nounced this change in the relief procedure you had

an uninterrupted break of 15 minutes in the morn-

ing and another uninterrupted break of 15 minutes

in the afternoon, each day? A. No. [95]

Q. You did nof? A. No.

Q. Do you know whether any of the other

people who were affected by this change had such

a break? A. No, I don't.

Q. You don't know? A. No.

Mr. Todd: Your question was after the new

order was made?

Mr. Moore: Yes.

I have no other questions.

Redirect Examination

Q. (By Mr. Berke) : You worked for about

four days after the relief period was eliminated, is

that correct?

A. Four or five. I believe I worked Saturday,

too.

Q. Did you attend a union meeting that was

held on October 10? A. Yes, I did.

Q. Was the matter of the elimination of the

relief period taken up at that meeting?

Mr. Moore: I object to the question on the

ground that it is incompetent, irrelevant and imma-

terial.

Trial Examiner Royster: It doesn't seem to be

material.

Mr. Berke: Well, one of the reasons I wanted
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to show, as to why they went out on strike, was

because of unilateral [96] action that was taken

here by the company which eliminated their relief

periods.

Mr. Moore: Will counsel likewise stipulate it

was a subject of negotiation between the parties?

Mr. Berke: I won't stipulate that was subject

to negotiation, because nothing was negotiated.

Trial Examiner Royster: Why is the reason for

the strike relevant?

Mr. Berke : It is germane because we have these

people out on strike now, and the question will

arise as to whether they are unfair labor practice

strikers, or economic strikers subject to replace-

ment. This is the forum where we are to develop

the actual facts.

Trial Examiner Royster: Shouldn't it be alleged

in the Complaint if that is the position you take?

Mr. Berke: We allege in the Complaint there

was a strike following, I believe, the unilateral

action taken by the company and also following the

company's refusal to negotiate in good faith.

Trial Examiner Royster: You don't allege causal

connection, however, I don't think.

Mr. Berke: Well, whether we allege it in so

many words it is present in the Complaint and we

are here prepared to litigate it and, in view of the

decision of the Ninth Circuit Court of Appeals in

the Sterling Furniture Company [97] case, I think

we can litigate the issue.
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Trial Examiner Royster: Where does the Com-
plaint say anything about a strike?

Mr. Berke: I am looking for the Complaint.

Where does the Complaint say anything about a

strike '^

Trial Examiner Royster: Yes.

Mr. Berke: I thought you referred to it this

morning.

Trial Examiner Royster : I said I thought it was

in the Complaint or the Answer, or perhaps in both.

I don't find it in the Complaint now, however.

Mr. Berke: You are right. There is no reference

in the Complaint to a strike.

Well, in any event, what I am endeavoring to

show here is that following the unilateral action

the employees did, at their meeting on the 10th,

raise the issue of the elimination of the relief

periods and that was one of the reasons why they

went out on strike.

We have here in evidence now, at least up to

this juncture, undisputed the fact that they did go

out on strike, and have been out on strike since

the 13th of October, 1952.

Trial Examiner Royster: But it seems to me we

are running into a cul de sac there. Assmning that

he testifies that was the reason for the strike

action, where do we go from there?

Mr. Berke: Whatever you want to do with it in

your [98] findings is up to you, Mr. Trial Exam-

iner. At this juncture I think to complete the pic-

ture to show just exactly why they struck is ger-
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mane. Whatever you may want to do with this in

your findings I leave to you.

Trial Examiner Royster: I would do nothing

with it as long as there is no allegation in the

Complaint about it.

Mr. Moore: The Employer's position, so there

will be no question about it, is that the strike has

no significance whatsoever as far as any obligation

of the Employer is concerned.

Trial Examiner Royster: I will sustain the ob-

jection to the question as to what went on at the

meeting of October 10th.

Mr. Berke: At this time I would like to make

an offer of proof. My offer is that if this witness

were permitted to answer questions which would

be put to him that he would testify that on October

10, 1952, at a meeting of the members of the Union,

employees of this company, that the issue came

up about the elimination of the relief periods; that

the employees, in view of the report made to them

by the Union agent. Rose White, that the Company

was not bargaining in good faith, the employees

present at this meeting also discussed the Com-

pany's elimination of the relief periods, and because

of the refusal to bargain in good faith, and because

of the elimination of relief periods, voted to go

out on strike, and did strike on October 13, 1952.

Trial Examiner Royster: I think I must reject

the offer on the present state of the record, and

I do.

Mr. Berke: I have no further questions.
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Mr. Moore: I have no other questions.

Trial Examiner Royster: That is all, Mr. Phil-

lips.

(Witness excused.)

Mr. Berke: May we have a short recess at this

time? We might be able to shorten it.

Trial Examiner Royster: We will be off the

record.

(Discussion off the record.)

Trial Examiner Royster: On the record.

Mr. Berke: I will call Mr. Curry.

JAMES W. CURRY
a witness called by and on behalf of the General

Counsel, National Labor Relations Board, being

first duly svs^orn, was examined and testified as

follows

:

Direct Examination

Q. (By Mr. Berke) : Will you state your full

name, please? A. James W. Curry.

Q. Where do you live, Mr. Curry?

A. 1410 Schuykill Avenue, Hayward.

Q. What is your occupation?

A. I am a Business Representative.

Q. Of what union?

A. Of Millwrights Union, Local 102, Brother-

hood of [100] Carpenters.

Q. How long have you been Business Agent of

that union? A. Approximately three years.

Q. Have you, as a business agent for your union,

had occasion to participate in any discussions with
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representatives of the Lloyd A. Fry Roofing Com-
pany in connection with attempting to negotiate a

collective bargaining agreement? A. I have.

Q. When was the first time that you partici-

pated in such a discussion?

A. It was in the latter part of October.

Q. Where did this take place?

A. In Mr. Bahrs' of&ce.

Q. Who was present on that occasion?

A. Mr. Bahrs, Mr. Callaway, Mrs. White, Mr.

Todd, and myself, I believe.

Mr. Todd: Mr. Henry Todd.

The Witness: Yes.

Q. (By Mr. Berke) : Did you do any talking

at that meeting? A. Yes.

Q. Do you recall approximately what you said?

A. The best I remember, I asked if Mr. Calla-

way was there to represent the company, and he

said "No."

I also asked Mr. Bahrs if he was representing the

company with authority to act for them, and he

said ''No." [101]

Q. Did you say anything else at that meeting?

A. Not that I recall, unless it was something to

the effect, or, perhaps I asked Rose, "Who are we

going to negotiate with then?"

Q. Was that all of your participation then in

that meeting? A. In substance; yes, sir.

Q. Now, did you meet again after that with any-

one representing the company?

A. Yes; about a week or two later.
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Q. Where did that meeting take place?

A. In Mr. Bahrs' office.

Q. Who was present there?

A. Mr. Bahrs, Mrs. White, Mr. Clancy, and I

believe Mr. Cameron was there, and myself.

Q. What was that meeting about?

A. They had been cited to appear before the

Executive Board to show cause why they shouldn't

be placed on the
* 'Unfair" list.

Q. You say they had been cited to appear before

the Executive Board. Who is "they" and who is

the Executive Board?

A. By "they", I mean the Fry Roofing Com-

pany.

Q. And what Executive Board are you talking

about ?

A. The District Council of Carpenters.

Q. Was that matter discussed at this meeting?

A. To the best of my knowledge we were in-

formed by Mr. Bahrs [102] that they would not

appear at that meeting. By "they" I mean the Fry

Roofing Company officials.

Q. You say you were informed?

A. Informed, yes.

Q. That they would not appear at the meeting?

A. Yes.

Q. You are talking about the meeting in Mr.

Bahrs' office?

A. No, the Executive Board meeting.

Q. So that I understand you clearly, the com-



National Labor Relations Board 167

(Testimony of James W. Curry.)

pany had been cited to appear before the Executive

Board of the Union, is that correct?

A. Right.

Q. And that is the meeting that you say Mr.

Bahrs said they would not appear at?

A. That is right.

Q. All right. How did this meeting happen to

take place in Mr. Bahrs' office then?

A. I was asked to go down there by Mr. Barta-

lini, representing the Bay Counties District Coun-

cil of Carpenters.

Q. Was the matter of putting the Company on

the "We Do Not Patronize" list discussed at that

meeting ?

A. Perhaps a limited discussion of it, yes.

Q. Did you speak at that meeting?

Q. If I did it was only the same as the previous

meeting, if any official from the Fry Roofing Com-

pany was there with [103] authority to negotiate

an agreement.

Q. Did you get any response to that?

A. The same answer as before.

Q. Will you tell us as nearly as you can recall

what was said and who said it?

A. The best I remember, I asked Mr. Bahrs if

he had authority to negotiate an agreement for

the Fry Roofing Company, and he told me "No'\

Mr. Berke: I have no further questions.

Cross Examination

Q. (By Mr. Moore) : Do you recall Mr. Bahrs'
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exact words to you when you questioned his author-

ity to speak for the company?

A. Not word for word, no.

Q. Isn't it a fact that in substance he told you

that he lacked authority to complete an agreement

without prior approval of the Company?
A. I don't know that is a fact, no. If it is a fact,

he certainly didn't leave that impression with me,

that he did have the authority. I distinctly got the

impression that he didn't have the authority.

Q. He was speaking for the Company, was he

not—he said he was speaking for the Company,

didn't he?

A. Not to that extent, he didn't say.

Q. To what extent did he say he was speaking

for the Company? [104]

A. That he was their attorney.

Q. Did he say what, if anything, he was doing

for the Company as its attorney?

A. Not that I remember, no.

Q. At that meeting was there any discussion on

the merits of the union proposal or the Company

proposal ?

Trial Examiner Royster: Is this the second or

the first meeting?

Mr. Moore: The second meeting is what I have

in mind.

A. I don't quite follow you. I don't understand

your question.

Q. (By Mr. Moore) : It was your understand-

ing, was it not, that first the union had made a
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proposal to the Company for a company contract,

and that the Company had made a counter-pro-

posal to the union—was that your understanding?

A. Yes.

Q. Was there any discussion on any of the

provisions of the union proposal or the Company
proposal at the meeting that you had early in

November ?

A. Well, if you could call it a counter-proposal,

and which, if I may say off the record, Mr. Bahrs

agreed that it was a very poor one.

Q. You said ''a counter-proposal." Were there

counter-proposals made then by Mr. Bahrs?

A. No. [105]

Mr. Moore: I have no other questions.

Mr. Berke: Nothing further.

Trial Examiner Royster: That is all, Mr. Curry.

(Witness excused.)

Mr. Berke: I will call Mr. Cameron.

DON CAMERON
a witness called by and on behalf of the General

Counsel, National Labor Relations Board, being

first duly sworn, was examined and testified as

follows

:

Direct Examination

Q. (By Mr. Berke) : Will you state your full

name, please?

A. Don Cameron.

Q. What is your address?

A. 721 Geary Street, San Francisco.
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Q. What is your occupation?

A. I am General Representative of the Carpen-

ters International Union.

Q. How long have you been General Represen-

tative of the Carpenters Union'?

A. Thirty-three years next October 30. Before

that I worked for the Harbor Commission for

ten years.

Mr. Moore: Off the record.

Trial Examiner Royster: Off the record.

(Discussion off the record.)

Trial Examiner Royster: On the record. [106]

Q. (By Mr. Berke) : Does your jurisdiction

take in San Leandro and Hayward, that area?

A. Wherever I am sent by the General Presi-

dent, yes.

Q. Did you get into the matter of the Lloyd

A. Fry Roofing Company?

A. Very briefly, yes.

Q. Did your part in it include discussions with

representatives of the Company?

A. Yes, one representative of the Company.

Q. Who was that? A. Mr. Bahrs.

Q. Did you have more than one discussion with

him? A. Yes.

Q. When was the first discussion?

A. Well, I don't remember the exact date. It

was around October, or the first of November, 1952.

Q. Was this a face to face or telephone conver-

sation ?
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A. It was both. First we had a telephone con-

versation, and then we met in a meeting.

Q. Well, the first time you talked with Mr.

Bahrs, that was on the telephone, you say?

A. Yes.

Q. Will you tell us what your conversation was

with him on that occasion?

A. Well, I was trying to confer with somebody

representing [107] the Company that had authority

to make an agreement, and Mr. Bahrs told me
he didn't have the authority to negotiate and make
an agreement for the Company.

Q. Was that the sum and substance of that con-

versation ?

A. Yes. I believe in the second conversation he

told me that he couldn't go to that meeting, the

Company wouldn't have a representative at that

meeting at 2:00 o'clock that afternoon of the Dis-

trict Council.

Q. Just take it a little slowly. You say he told

you he couldn't go to that meeting. What meeting

are you referring to?

A. I am referring to the meeting where the Com-

pany was asked to appear and show cause why they

shouldn't be declared on the "Unfair" list.

Q. Was this the meeting scheduled before the

Executive Board of the District Council on No-

vember 7th? A. Right.

I Q. When was it, with reference to that meet-

ing, that you talked with Mr. Bahrs about his in-

ability to attend that meeting?
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A. I believe, to the best of my knowledge, it

was about that same date.

Q. That same day?

A. The day of the meeting, which was the 7th

of November.

Q. What was your conversation with him at that

time? [108]

A. Well, I have known Mr. Bahrs for a long

time, and I have found him a pretty decent fellow,

and I told him I believed that if the Company
would leave it to he and I, and some others, we

could v\^ork out an agreement, at least work out a

proposal to bring back to both sides.

Q. What did he say?

A. He said he didn't have the authority to

negotiate.

Q. Was that all there was to that conversation?

A. As far as I can recall now, yes, unless my
memory is refreshed on something that happened.

Q. Did Mr. Bahrs attend the meeting at which

that matter was going to be taken up before the

Executive Board?

A. No. He notified me that he wouldn't be

there, that no representative of the Company would

be there.

Q. Did you meet with Mr. Bahrs after that?

A. After that we did, yes.

Q. Where? A. In his office.

Q. When was that meeting held?

A. I think it was the 7th, about 2:00 o'clock, if

I remember right.
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Q. Who was present at that meeting?

A. Mr. Curry, Rose White, Clancyj Bartalini,

and Mr. Bahrs. I believe that was the group that

was there.

Mr. Berke: I have no further questions. [109]

Mr. Moore: I have no questions of the witness.

Trial Examiner Royster: That is all, Mr. Came-

ron.

(Witness excused.)

Mr. Berke: The General Counsel rests.

Trial Examiner Royster: Do you want a few

minutes, Mr. Moore?

Mr. Moore: Just a couple of minutes, yes.

Trial Eaxminer Royster: Off the record.

(Discussion off the record.)

Trial Examiner Royster: On the record.

Mr. Moore : The Respondent will call Mr. Bahrs.

GEORGE O. BAHRS
a witness called by and on behalf of the Respond-

ent, being first duly sworn, was examined and testi-

fied as follows:

Direct Examination

Q. (By Mr. Moore) : Will you state your name

and address for the reporter, please?

A. George O. Bahrs, 351 California Street, San

Francisco.

Q. What is your occupation, Mr. Bahrs?

A. I am an attorney.

Q. Practicing in San Francisco?
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A. Yes, sir.

Q. Is the address you have given us your office

address? A. It is.

Q. For how long have you practiced here ? [110]

A. Since 1923.

Q. In the course of your practice as an attor-

ney have you been called upon to represent the

Lloyd A. Fry Roofing Company'? A. I have.

Q. Have you been called upon to represent them

in connection with any of the matters that have

been discussed in the proceedings here today?

A. I have.

Q. When were you first contacted by the union

with respect to a proposed contract for the em-

ployees at the Fry San Leandro plant?

A. The union addressed a letter to the Fry

Roofing Company, which is in evidence here—

I

don't recall the exact exhibit number—^which Mr.

Callaway called to my attention. I believe I was

out of town at the time when the letter was re-

ceived. Mr. Callaway discussed it with me by tele-

phone and I told Mr. Callaway, in order to save

the union's time, that he should ask the union to

prepare a full written contract, together with the

union's basis for each proposal. I believe you will

find that embodied in Mr. Callaway's letter to the

union.

Q. Who arranged for the first meeting with the

union—did you arrange for it or did the union,

do you know? A. I believe I did. [Ill]
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Q. At that time did the union bring in its pro-

posal, or had you received it earlier?

A. No. The union presented its written proposal

at that time, it is my recollection, setting forth all

of the terms of the contract, with the exception of

the wage scales.

Q. Was that meeting held in your office?

A. It was.

Q. All the meetings were held in your office,

were they? A. They were.

Q. Who was present, and when was this meet-

ing held?

A. The first meeting was held Seuptember 19.

Mr. and Mrs. White were present representing the

union, and Mr. Callaway, the Assistant Manager of

the Company, and I were present representing the

, company.

Mr. Berke: If I may interrupt a minute. I

notice, Mr. Bahrs, you have a document in your

hand and you are referring to it occasionally.

Do you mind if I see it?

The Witness: (Handing counsel sheet of yellow

paper.) No. You may see it.

Mr. Berke: Are you going to keep referring

to it?

The Witness: I might. I can't remember the

dates.

Mr. Berke: May I ask a couple of questions on

voir dire, Mr. Trial Examiner?

Trial Examiner Royster: Certainly. [112]

Mr. Moore: I have no objection.
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Voir Dire Examination

Q. (By Mr. Berke) : When was that memoran-
dmn prepared? A. This morning here.

Q. Do you think you will be referring to it

continuously during the time you are testifying?

A. I may. The only purpose of it is to list the

dates; that is all.

Mr. Todd: Could I look at it?

The Witness: Certainly.

(Whereupon Mr. Todd examined the memo-

randum.)

The Witness: Those are my other notes on the

reverse side. It makes no difference, however.

Mr. Todd: I will not turn it over, then.

Mr. Berke : That is all.

Trial Examiner Royster: Go ahead, Mr. Moore.

Direct Examination—(Resumed)

Q. (By Mr. Moore) : Will you relate the sub-

stance of the discussion that you had with the

union representatives at that time, Mr. Bahrs?

A. At the first meeting on September 19 the

union presented its demands—proposed agreement,

I should say, and I asked the union to outline its

basis for each proposal.

For example, with respect to any provision on

which the union had a particular clause as a stand-

ard condition in all [113] of its contracts in the

San Francisco Bay Area, I asked the union to

explain that to me so that I, in turn, would report
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it to the Company. We went through each provi-

sion of the contract. Some sections were ambiguous,

not clear. We discussed them and made notes.

At the conclusion of the discussion I told the

union representatives that I would present the

union's proposal, together with the reasons for each

paragraph, to the Company, and at the earliest pos-

sible moment would present the union with the

Company's counter-proposal.

Q. At this first meeting that you had with the

union, did any of the union representatives raise

the question as to the extent of the authority by

which you were speaking for the Company?

A. They did not, not to my recollection.

Q. Was the subject discussed at all at the first

meeting? A. I don't think so.

Q. Were you in contact with the union there-

after? A. I was.

Q. When was the next time that you contacted

j
the union representatives?

A. We met again on October 10th.

Q. That was at your office, was it ?

A. At my office.

Q. Do you recall who was present? [114]

A. Mrs. White was present, Mr. Bartalini was

present, and there was also present a Miss Bush

i from the Corot Foundation. She was there to study

the subject of labor relations. She was there as an

observer.

Q. Was she a representative in any way of

either of the parties? A. No.
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Q. What was the subject of the discussion at

that meeting?

A. I presented to the union the Company's form
of agreement and told the union representatives

that the Company was prepared to sign a contract

on those terms.

Q. Was that the written counter-proposal which

is in evidence as General Counsel's Exhibit No. 5?

A. It is.

Q. Were the counter-proposals discussed with

the union representatives'?

A. Well, yes, they were. As has already been

testified, there was an extended recess, after which

we reconvened and Mr. Callaway and I once more

entered the room, and Mr. Bartalini acted as spokes-

man for the union representatives, I believe, and

,

outlined the union's position with respect to the

Company's counter-proposal. I made notes of the

union position on each point and, in the presence

of the union representatives, dictated the letter to

the Company that has been offered in evidence here.

Q. Was the question of your authority to speak

as a Company representative raised by any union

spokesman at that meeting?

A. Well, only indirectly. I think Mr. Bartalini

said that the Company had better get somebody

out here with authority to act pretty soon or they

couldn't guarantee that the men would stay on the

job.

Q. Do you recall whether in substance either of f

the union representatives asked you whether you
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had authority to negotiate for the Fry Roofing

Company ?

A. Well, they asked me if I would not persuade
the Company to turn the case over to me so that

I could settle it on whatever terms I thought were
fair. I told them that I did not have that authority

and did not expect to get authority to negotiate an
agreement except subject to their approval.

Q. Was the subject of recommendations from

you to the Company discussed at that meeting?

A. Well, I believe that on some subjects I told

the union that I would make recommendations to

the Company.

Q. Do you recall whether you made recommen-

dations to the Company? A. I did.

Q. This letter, which is in evidence here, the

letter of October 10 from you to Mr. Barthel, and

I think it is General Counsel's Exhibit No. 8, that

is the letter then which was dictated, with the pos-

sible exception of one paragraph, [116] by you in

the presence of the two union representatives, is

that correct? A. That is correct.

Q. At the time of this meeting did either of

the union representatives indicate to you that a

union meeting was going to be held that night?

A. Not to my knowledge, no; I believe not.

Q. Did either of the union representatives indi-

cate to you at that meeting that the union would

call a strike the following Monday?

A. They did not.

Q. Did either of the union representatives indi-
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cate to you then that a strike would be called at any

time within the following week?

A. Well, there was only this general statement

of Mr. Bartalini that either the Company would

have to give me full authority to make a contract,

according to what I thought was fair, or they

would have to send somebody out with authority

to make a final decision; otherwise he couldn't

guarantee how long the men would stay on the job.

Q. When was your next contact with the union?

A. October 29.

Q. Was that a personal contact or by phone?

A. That was a meeting at my office. Mr. Henry

Todd was there, Mrs. White, Mr. Curry, and Mr.

Callaway representing [117] the Company.

Q. Those were the only persons present?

A. To my recollection, that is right.

Q. The strike had then been in progress for

two to three weeks?

Mr. Todd: Just a moment. I would like to in-

quire, is the strike material or isn't it? We were

told the strike was not material when we were

putting on our case.

Mr. Moore: I will withdraw the question.

Mr. Todd: I am asking for information. That

is all.

Q. (By Mr. Moore) : Will you state what you

said with respect to negotiating with the union, and

what the union representatives said at that time?

A. Well, I informed the union representatives

that the Company had authorized me to modify
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its earlier position in that the Company would ex-

pressly recognize the union shop stewards, agree

to put that in the contract; that it would agree to

a clause for bulletin boards for official notices of

union business only.

I also told the union representatives that I had

discussed with the Company their objection to the

fact that the grievance procedure, as proposed by

the union, did not terminate in any arbitration or

final decision. I told them that I had informed the

Company that they felt the position of the Com-

pany was not warranted in having a "No Strike"

[118] clause for the duration of the contract, and

also having a grievance procedure without any ter-

minal point, so to speak, and that, in response to

that, the Company had directed me to say that

they preferred not to have arbitration as the final

step in the grievance procedure, and would agree

to delete the "No Strike" clause from its contract

in preference to having an arbitration clause in

the agreement.

Q. Did the union representatives indicate that

all or any of these counter-proposals that you made

were acceptable to the union?

A. Well, they just said, all they said was that

the proposal of the Company was not acceptable.

Q. Was there any further discussion at that

time of the other provisions of the union's proposal

or of the Company's original counter-proposal, such

as the union shop, or working hours, or wages,

seniority ?
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A. Yes. I told the union representatives that I

had informed the Company that the union wanted

the union shop provision in this agreement that

they had in all their contracts in this area. I told

the union representatives that the Company had

said there was no change in their position, that

they did not agree to the union shop.

Q. When was it that the union first presented

to you a proposal wage schedule*?

A. Well, I can't remember. The union presented

a wage [119] schedule between the first meeting

on September 19 and the second meeting on Oc-

tober 10, because on October 10 the union orally

informed me that they had regrouped the jobs

into three or four job classes for which they had

set job rates, which I put down in the letter that

I dictated in the presence of the union representa-

tives and forwarded to the Company.

Q. Was the subject of possible recommendations

from you to the Company discussed at this third

meeting ?

A. Well, I think I indicated to the union, for

example, that I would take it upon myself to in-

form the Company, for example, that working

foremen were normally included within the bar-

gaining unit in this area, and also that it was con-

sidered desirable and fairly uniform practice to

have arbitration as the final step in the grievance

procedure.

Q. Did you report to the Company on those

subjects'? A. I did.
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Q. When did you next contact any of the union

representatives ?

A. It was just after the

Q. It would be after the meeting of October 29 ?

Mr. Todd: I object to counsel leading the wit-

ness.

Trial Examiner Royster: Overruled.

Mr. Berke: Especially, when he has notes.

A. Well, there were some telephone conversa-

tions between Mr. Cameron and myself, but the

next meeting, to my [120] recollection, was a meet-

ing held in my office on November 7.

Q. (By Mr. Moore) : Will you state who was

present at that meeting?

A. Mr. Clancy, Mr. Curry, Mr. Cameron, Mrs.

White, and, I think, I was the only one on behalf

of the Company at that time.

Q. Had you received any written communica-

tions from representatives of the union?

A. Shortly prior to this meeting the Company
had received this letter notifying it to appear before

the Executive Board of the union to show cause

why it should not be placed on the "We Do Not

Patronize" list, and I called Mr. Cameron, I be-

lieve, and told him we didn't intend any discour-

tesy, but we didn't expect to be present, that T

couldn't be there, and, in any event, I didn't see

any useful purpose in my being there as I didn't

think that the Company was going to authorize

me to change its position sufficiently to satisfy the

union.
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Q. Will you relate the discussion that took

place at the meeting on November 7 in your office

between yourself and the representatives of the

union?

A. Well, I don't know that there was anything

specifically discussed, other than a review of the

position of the parties. I believe that I informed

the union representatives that I had been in con-

stant touch with the Company and that they had

[121] refused to give me authority to make any

concessions any further than had already been

given.

Q. Was the subject of your authority as a rep-

resentative of the Company discussed at that meet-

ing?

A. Well, I couldn't say. There were a number

of meetings at which the union did say that they

either wanted me, or somebody else, to be delegated

the complete authority to settle and sign a contract

without going back and clearing it with anybody,

or they wanted some official of the Company to

come out here with the same authority.

Q. Did you meet again with the representatives

of the union after November 7?

A. I don't recall. Well, there was a meeting, I

guess—this January 12 meeting is pretty vague in

my mind. Yes, that is right. I recall now. I believe

it was Mr. Bartalini who got in touch with me and

said that the strike had been going on for a long

time and there ought to be some basis that we

could get together and settle the thing. We ar-
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ranged a meeting at which were present Mr. Barta-

lini, Mrs. White, Mr. Clancy, and at that time, as

Mr. Bartalini had said, he indicated that the union

was willing to make a number of concessions. I

asked him, I suggested, at the conclusion of the

meeting, that he write me a letter so that I could

be sure his position was accurately conveyed to the

Company. Following that meeting Mr. Bartalini

sent me a letter, which is in evidence, but I don't

know the exhibit number. [122]

At the time there was also a discussion of the

wage scales. I told these people in the negotiating

meeting that I thought the wage scales they were

asking were substantially out of line; that they

had tried to key their wage scales on to those in

effect at Pabco; whereas the company, in my con-

versation with them, considered that Pabco was

out of line with everybody in the area and that

I thought that the imion would be well advised to

make a comparison with the scales being paid by

Johns-Manville and, I think Certain-Teed. There

were two other companies, Johns-Manville, and I

think, Certain-Teed.

I think the union representatives indicated that

they would embody in this letter their position with

respect to the wage scales that they thought they

would be willing to settle for.

Q. And the letter that you have referred to as

being received from Mr. Bartalini was in response

to that discussion, was it not?

A. That is right.
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Q. At any of these meetings which you have

described, was the subject of rest periods discussed

between yourself and representatives of the union?

A. Yes.

Q. Do you recall at which meeting?

A. At the October 10 meeting. [123]

Q. Do you recall what the discussion was—will

you give us your best recollection of it?

A. The October 10 meeting was a meeting at

which the company's counter-proposal was submit-

ted to the union, and Mrs. White said that she

thought that the company had been guilty of a

breach of good conduct, and so forth, in making a

change in working conditions even while the union

was trying to negotiate a contract with the com-

pany. I said that this was the first time I knew

about it and was sorry to hear if that had happened.

Then I asked if the union would outline exactly

what complaint it had so I could refer it to the

company, and Mrs. White undertook to outline what

the working conditions were before and after this

change in the rest periods. Then Mr. Callaway got

into the argument and there was a pronounced dif-

ference of opinion between the two of them as to

what the facts were.

Q. Do you recall what Mrs. White recited the

facts to be?

A. Well, no, I have no clear recollection. The

best that I can say is that I think that Mr. Calla-

way claimed that the men were supposedly, at least,

subject to call or on duty during this so-called half-
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hour ; whereas when they were changed to a fifteen-

minute rest period they were not subject to call at

all, something like that. [124]

In any event, I asked if they would set forth the

position of the union with respect to this subject

matter and, to the best of my recollection, Mrs.

White said that it would be satisfactory with the

union if the company agreed to pay time and a half

for meal periods during which an employee was

required to watch the equipment while he was eat-

ing his lunch. I made a report of that to the com-

pany and, as far as I was concerned, there was the

bargaining on that issue.

Q. Do you recall about how many men were in-

volved in this change? A. No.

Q. Did Mrs. White indicate to you how many
were involved? A. No, I don't think so.

Q. Mr. Bahrs, can you state what your experi-

ence has been in this area in acting as employer

representative in collective bargaining matters'?

Mr. Berke: When? I object to that as pretty

broad and general, and not relevant to the issue

here.

Mr. Moore : I will state, Mr. Trial Examiner, that

we are entitled to show the qualifications of this

witness, his experience in this field, for the purpose

of establishing that the position which he took as

a spokesman for the Lloyd A. Fry Roofing Com-

pany is in accordance with the prevailing practice

in this area. [125]

Mr. Todd: It is not material.
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Mr. Berke: We are concerned with what hap-

pened here, and whether or not what happened

here was a violation of the Act ; not what may have

gone on in some other situation. Do we have to

get into every negotiation this witness participated

in making it necessary for me to bring in experts

to testify that what happened in that situation was

not typical.

Trial Examiner Royster: I will have to sustain

the objection on the ground that even if it is a

wide practice in this area, and if it is unlawful,

then the law is widely violated.

Mr. Moore: I would like to make an offer of

proof then.

Trial Examiner Royster: All right.

Mr. Moore: The proof which I would develop

by this witness, through proper questions, would be

that he is an expert in this field, having for many

years in San Francisco been a qualified representa-

tive of employers in the matter of collective bar-

gaining with many unions ; that he has become :

familiar, by reason of this experience, with the

practice prevailing in the area; that the almost

universal practice is that the collective bargaining

representative of the employer has the authority to

discuss, to make recommendations to his principal,

but almost never to sign, without prior approval,

whatever collective bargaining arrangement he,

[126] as a representative, determines should be
J

executed.

Trial Examiner Royster: I will reject the offer.
|]
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Mr. Moore: I have no other questions of the

witness.

The Witness: I would lie to supplement my
statement as to the October 29 meeting. In a dis-

cussion with Mr. Henry Todd at that time I believe

Mr. Henry Todd said that the company was not

engaged in collective bargaining because they had

not clothed me with the authority to sign a contract

without consulting anyone.

At that time I told Mr. Henry Todd that no one

had ever given me authority, a blank check to sign

any kind of a contract without referring it to the

principals for approval, and that the union repre-

sentatives didn't have that authority either.

Q. (By Mr. Moore) : That was at the meeting

of October 29, you say?

A. Yes, that is right.

Mr. Moore: I have no other questions.

Cross Examination

Q. (By Mr. Berke) : Mr. Bahrs, at any time

were you authorized by the Lloyd A. Fry Roofing

Company to sit down in an atmosphere of give

and take, if a question arose with respect to the

wording of some clause, or to the actual interpre-

tation of the clause, to work out a mutually satis-

factory clause or a mutually satisfactory agree-

ment? [127]

Mr. Moore: Have you fijiished your question?

Mr. Berke: Yes.

Mr. Moore: I object to the question on the
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ground that it is irrelevant and immaterial and

calls for privileged communications between attor-

ney and client.

Trial Examiner Royster: I will overrule the ob-

jection.

Mr. Moore: Mr. Trial Examiner, I think that is

a rather basic objection. I do not mean to make

it frivolously.

Mr. Berke: This witness was put on to testify

and he claimed he could do what was done.

Mr. Moore : The witness testified only as to mat-

ters which transpired between himself and persons

other than his client. He has given no testimony

whatsoever as to what happened between himself

and his client. He could not unless the client waived

the privilege of the attorney-client relationship,

which has not been done.

Mr. Berke: Do I understand Mr. Moore to take

the position that in all these meetings then that

Mr. Bahrs appeared only as an attorney for a

client, namely, the Lloyd A. Fry Roofing Company,

but not as a negotiator, that he was not there to

bargain with the union, but merely as counsel, and

that was all?

If he says that I will have nothing further to ask

this witness.

Mr. Moore: I don't think that is material,

whether he was [128] there only as an attorney or

not. If he were there partly as an attorney and if,

in the course of his employment as an attorney, he

had communications with his client, those communi-
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cations, in so far as they have occurred in confi-

dence, are subject to the privilege.

Trial Examiner Royster: I am going to rule

against you, Mr. Moore. The law requires that the

negotiator meet with a union which has been certi-

fied, as this one has, and Mr. Bahrs is the one who
was held out by the company as the person who was

to meet, and who did meet with the union. I do not

believe that the question, or the privilege can oper-

ate to withhold from a proper cross examination,

as I consider this to be, what instructions he may
have had from his principal.

Mr. Moore: The instructions that he had in this

situation, Mr. Trial Examiner, were made only be-

cause of the fact that there was an attorney-client

relationship. What he has done with third persons,

not a party to that relationship, is not within the

privilege and he has testified as to those. As to those

matters he would be subject to cross examination,

but as to matters that transpired between himself

and his client, those are privileged and cannot be

disclosed either by the client or by the attorney

without the permission of the client.

Trial Examiner Royster: I may be wrong, but

it strikes me [129] that the privilege should not

attach in such a situation and, therefore, I make my
' ruling in that belief. So that will be it.

Mr. Moore : That puts the respondent in a rather

awkward position, Mr. Trial Examiner. If the ques-

tion is answered then the privilege is gone.

Mr. Berke : As I said before, if Mr. Moore takes
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the position, and will so state clearly on the record,

that Mr. Bahrs appeared at these sessions only as

an attorney, and not as an negotiator on behalf

of the company, I am not going to press my ques-

tions here if he will so state clearly.

Trial Examiner Royster: The witness is subject

to the instruction of counsel, of course, in this

respect.

Mr. Moore: I do not like to instruct a witness

not to answer, Mr. Royster, but in fairness to the

client who has not released the privilege my hands

are tied. I cannot tell him to disclose something

against the wishes of his client.

I will state again that the situation in which the

witness finds himself is by no trjcnns unique, but it

is becoming an increasingly common practice for

lawyers to act partly in the capacity of an attor-

ney and partly in the capacity of an adviser in

many other fields, whether it be business or finance,

politics, public relations, or what-not, but to the

degree that the advice and consultation which is

requested of him depends upon his attorney-client

relationship, [130] we would have to insist that

that remain in privilege, and that is the situation

here.

Trial Examiner Royster: I haven't given any

thought to that problem recently at all. Isn't it so

that the mere fact that an instruction issues, or that

coramunicaions are had between one who is an

attorney and one who employs him, is not enough

alone to give it the status of privilege? The advice
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must relate to some problem of law, in which the

attorney, of course, is an expert, and to whom the

client must repair if he wants legal advise.

Here we have a situation which seems to me
markedly different. We all know that many, many
negotiators, perhaps principally on the side of

unions, are not lawyers at all. I am not entirely

convinced that, as my ruling indicates, in fact, my
feeling is to the contrary, that such a relationship

as this, to the extent that it is confined to instruc-

tions or advice flowing between attorney and client

in this case, not relating to legal problems, is the

type of a communication that is entitled to the

privilege.

Mr. Moore : Your comment, Mr. Trial Examiner,

indicates the complexity of the problem because the

very communications which are in question here are

a part of a situation which is now before the Na-

tional Labor Relations Board. How can you di-

vorce that completely from legal advice? A lawyer

is consulted in his professional capacity. Part of

the advice [131] that he gives is as to what is law-

ful or proper or within the law, and part of the

advice he gives is as to what is unlawful or illegal

or beyond the law.

Now, an attorney's authority in any situation

most certainly involves aspects which, to illustrate

by the case we have here, become a judicial proceed-

ing or an administrative proceeding. Had not Mr.

Bahrs been an attorney it is quite possible that

he wouldn't have been consulted.
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Mr. Berke: That is speculative. I was going to

say, moreover, in this instance it doesn't necessarily

follow that the relationship of attorney and client

exists, or flowed with the fact that the Lloyd A.

Fry Roofing Company consulted with Mr. Bahrs

about representing them in labor relation matters.

In fact, the subject matters which he discussed

with the union representatives didn't necessarily

call for any legal advice. As he testified here, he

submitted certain proposals and then when the

union told him its position he would report that.

That is not the relationship of an attorney and

client. Where you submit a legal problem and ask

for advice you get it. That was not done here. Even

the letter that we have in evidence here, as General

Counsel's Exhibit No. 8, which Mr. Bahrs dictated

in the presence of the union representatives, covers

the matter of his relationship with the Lloyd A.

Fry Roofing Company. It is only to report back

"Here is what the union says about these [132]

things." He doesn't say in there, '^I advise you to

do thus and so" or "I think you ought to do thus

and so with each one of the paragraphs." There

isn't even a concluding paragraph, if I read it

right. It is nothing more than a report.

Trial Examiner Royster: Do you recall your

question to Mr. Bahrs 1

Mr. Berke: Yes, I do.

Trial Examiner Royster : What was it ?

Mr. Berke: I take it the Trial Examiner says

I may go ahead and get the answer.
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Trial Examiner Royster : No. I want to hear the

question.

Mr. Berke : My question was this : Did he, at any

time that he was meeting with the union represen-

tatives, have authority from the Lloyd A. Fry
Roofing Company to sit down in an atmosphere of

give and take and work out a mutually satisfactory

clause, or a mutually satisfactory agreement?

Trial Examiner Royster: Is that the question

that gave rise to all of this discussion?

Mr. Berke: Yes.

Mr. Moore : The question goes right to the heart

of Paragraph IX of the Board^s Complaint here.

I do not quite see how Mr. Berke, who is an

attorney, can say that the authority as to which

he is directing his [133] question here, does not

involve any legal advice when the very authority

itself is the foundation of the Board's charge.

Mr. Berke: We are not setting forth any legal

advice was not given. We say, "Respondent has

refused, and does now refuse to bargain in good

faith with the Union by failing to invest any officer,

agent, representative or attorney"—and the word

"attorney" is broad and doesn't necessarily mean an

attorney-at-law, but could mean an attorney-in-

fact
—"designated to meet with the Union with au-

thority to accept or reject bargaining proposals or

otherwise negotiate and conclude a collective bar-

gaining agreement with respect to rates of pay,

wages, hours of employment, and other conditions

of employment", and so on.
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Mr. Moore: The extent of the authority, accord-

ing to the Board's view, is a rather basic part of

the obligation to bargain collectively.

Mr. Berke: The Board has said time and again

that you cannot send somebody in to go through

the motions. They said it with respect to this very

same company in a case decided three or four years

ago.

Trial Examiner Royster: I overrule the objec-

tion.

Q. (By Mr. Berke) : Do you remember my ques-

tion, Mr. Bahrs? A. Yes.

Q. Will you answer it, please? [134]

Mr. Moore: I will instruct the witness not to

answer on the ground of privilege previously stated.

Trial Examiner Royster: All right.

Q. (By Mr. Berke) : Is the witness going to

accept the instruction?

A. On the advice of counsel, I decline to an-

swer that question.

Mr. Berke: In view of that I move that all

of the witness' related testimony be stricken, Mr.

Trial Examiner.

Trial Examiner Royster: I will take that under

advisement.

Mr. Moore: On that subject, Mr. Trial Exam-

iner, I would like to make the point that the exist-

ence of the privilege itself, if the privilege exists,

the fact that it is claimed does not entitle anybody

to draw any inference for or against the witness,

or for or against the client, one way or the other.
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To permit any inferences to be drawn from the

claim of privilege is to eliminate the privilege.

If inferences are to be drawn we might as well

waive the privilege.

Trial Examiner Royster: You are forcing me
to read some law that I haven^t considered for a

long time.

Q. (By Mr. Berke) : Mr. Bahrs, this document

that you refer to as a form of agreement, and which

other witnesses have referred to as a counter-pro-

posal of the company, in [135] evidence as General

Counsel's Exhibit No. 5, was that prepared by you?

A. It was.

Q. You say it was? A. Yes.

Q. And was that prepared from some form that

the company supplied to you, or how was that pre-

pared? A. In part.

Q. In part? A. Yes, sir.

Q. And in part from instructions you received

from the company, was it?

A. In part from a form, or a suggestion of the

company, in part from discussions with the com-

pany, and in part by conferring with Mr. Callaway

here locally.

Q. And each time that you met with the union,

on each occasion where you discussed any particu-

lar provision, either of the union's proposed agree-

ment or the company's counter-proposal, as I un-

derstand it, you made notes of what the union had

to say about each clause that came in issue?

A. Yes, sir.
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Q. Did you, on the occasion when the union

raised a question with respect to a particular clause,

say to them, ''Let's see what we can work out

now" and try to work out [136] something with

them? A. No.

Q. All you did then was to use those notes as

a basis for reporting back to the company what the

union's position was with respect to the clause or

clauses that were in issue, is that correct?

A. With my recommendations in certain cases.

Q. Were your recommendations followed?

Mr. Moore: I object to that on the ground that

it is incompetent, irrelevant and immaterial, and

calls for privileged commimications between the

attorney and his client.

Trial Examiner Royster: I will overrule the ob-

jection.

Mr. Moore: For the reasons previously stated

I will ask the witness not to answer.

Mr. Berke : For that further reason I move that

this mtness' related testimony on direct be stricken.

Trial Examiner Royster: I will reserve ruling

on that.

Q. (By Mr. Berke) : Is it correct to say, Mr.

Bahrs, that you on your own could not work out

any mutually satisfactory language in any of the

clauses that were in issue?

Mr. Moore: I will make the same objection, Mr.

Trial Examiner.

Trial Examiner Royster: Well, I am going to

sustain the objection to that question; however, on
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a different [137] ground. I don't understand it.

Mr. Berke: I don't know if that is a good

ground, but it is a different ground.

Trial Examiner Royster: It is an effective rul-

ing anyway.

Q. (By Mr. Berke) : Did you understand it,

Mr. Bahrs? A. (No answer.)

Q. I will ask another question. Could you have

worked out a mutually satisfactory agreement with

the union without first taking the matter up with

the company, not only with respect to signing but

with respect to the language that was to be em-

ployed in the agreement?

Mr. Moore: I object on the same ground. The

question is incompetent, irrelevant and immaterial

and is speculative. What he could have done on a

mutually satisfactory basis certainly calls into play

whatever the union would have done, apart from

the other objections.

Trial Examiner Royster: The word "mutually"

was what bothered me before.

Mr. Berke: Take "mutually" out of the question.

Q. (By Mr. Berke) : I am not talking merely

about signing, but could you have worked out,

without going to the company on each occasion to

find out whether the language was satisfactory,

could you have sat down with the union and [138]

worked out language which would be, well, I don't

know how to express it without saying mutually

satisfactory? I am not assuming the union is going

to accept it. What I am getting at is whether you
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had authority to actually sit down and give and

take.

Trial Examiner Royster: Agree to language?

Mr. Berke: Yes.

Mr. Moore: I make the same objection.

Trial Examiner Royster: The question is this:

Did the witness have authority to agree to the

presentation, I suppose, in a contract of a clause

in certain language?

The objection is made. I will overrule the objec-

tion and direct the witness to answer.

Mr. Moore: I request the witness not to answer

on the ground of privilege.

Trial Examiner Royster: All right.

Mr. Berke: I make the same motion I made be-

fore and for the same reason.

Trial Examiner Royster: Ruling reserved.

Q. (By Mr. Berke) : As I understood you at

one point on your direct examination, Mr. Bahrs,

you stated to Mr. Cameron that you didn't think

the company was going to authorize you to change

its position. This was at a meeting in your office

on November 7, is that correct?

A. That was about the time that the company

was [139]

Q. being asked to show cause, yes.

A. I don't think it was at the meeting in my
office on November 7. I had a telephone conversa-

tion with Mr. Cameron in which I told him that I

would be unable to attend the meeting before the

Executive Board of the Union, and wanted to be
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sure that he understood that no personal discour-

tesy was intended. Included in the conversation I

did mention to him that I didn't think that the

company would authorize me to change the bar-

gaining position that had already been taken to a

sufficient degree that a proposal acceptable to the

union would evolve.

Mr. Berke : I have no further questions.

Mr. Moore: I have no further questions of the

witness.

Trial Examiner Royster: That is all, Mr. Bahrs.

(Witness excused.)

Mr. Moore: May we have a brief recess at this

time, Mr. Trial Examiner?

Trial Examiner Royster: We will take a short

recess.

(Short recess.)

Trial Examiner Royster: On the record.

Mr. Moore : Mr. Trial Examiner, the record will

indicate this matter of privilege which has been

claimed by the respondent employer here is one of

some concern to us because of the nature of the

privilege itself and of the consequences of its being

once waived. As we view the [140] situation, if the

privilege is waived as to any part of the attorney-

client relationship it follows automatically that it

is waived as to the entire relationship and that

waiver is not limited to this proceeding. It would

exist forever as to the entire relationship. That is

the reason why we have been concerned possibly
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out of proportion to the precise question that was

put to the witness.

I think, on the basis of an off-the-record discus-

sion that we have had with Mr. Berke, understand-

ing possibly a little better what purpose he is di-

recting his questioning toward, and the limitations

that he intends to put on it, that is, limiting it to

a precise phase of the attorney-client relationship,

that if the question is again put to the witness he

can properly answer it if his answer is to be ac-

cepted as not constituting a waiver of the attorney-

client privilege concerning other matters or other

proceedings.

It is my understanding that on that basis Mr.

Berke would be willing to have the question put

again to the witness.

Mr. Todd: You mean other questions in this

proceeding, or other proceedings'?

Mr. Moore : It would not be a waiver as to other

parts of the attorney-client relationship in this pro-

ceeding, or in any other proceeding. [141]

Mr. Todd: I just wanted to understand your

position.

Trial Examiner Royster: There is nothing for

me to comment on.

Mr. Berke: I am not agreeing that the matter

of privilege is involved, or that the relationship of

attorney and client exists in this situation, but in

view of Mr. Moore's statement I am willing to put

the question.

As I understand it, he is withdrawing his objec-

tion on the ground that he stated for the purpose
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of allowing the witness to answer the question that

I put before. Is that correct.

Mr. Moore: Yes, and to the extent that the at-

torney-client privilege that may exist on this phase

of the relationship, his response is not to be deemed

a waiver. Is that satisfactory, Mr. Berke?

Mr. Berke: In any other proceeding, yes.

Mr. Moore: As to this proceeding, or any other

proceeding.

Mr. Todd: That is as to the next question that

might be put?

Mr. Moore: Yes, that is correct.

Mr. Berke: You don't mean, if I put the ques-

tion and Mr. Bahrs answers it, that the Trial Ex-

aminer may not consider the answer on the ground

that it is privileged?

Mr. Moore: No. I mean the waiver of the privi-

lege is [142] not to go beyond the discussion of his

authority as a representative of the company.

Mr. Berke: All right.

GEORGE O. BAHRS
a witness recalled by and on behalf of the Respond-

ent, having been previously duly sworn, was exam-

ined and testified further as follows:

Cross Examination—(Resumed)

Mr. Berke: I don't know whether Mr. Bahrs re-

calls the question or not, but I will put it again.

Q. (By Mr. Berke) : My question was, Mr.

Bahrs, whether you at any time, in the course of

your meetings with the union representatives, had
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authority, in an atmosphere of give and take, to

work out an agreement with the union representa-

tives; that is, if there was some question about

some particular clause, either not being in, that the

union thought ought to be in, or about the language

in any particular clause, whether you could work

out with the union, under whatever authority you

may or may not have had, the inclusion of such a

clause, if it was agreed to by you, or a change in

such language, if a change in langugae was in-

volved ?

A. Let me say this: I was authorized to present

to the union the company's written proposal which

is one of the exhibits in evidence here. [143]

Q. General Counsel's Exhibit No. 5.

A. I was not expressly authorized by the com-

pany to enter into a binding agreement with the

union as to any language at variance with the com-

pany's proposal without first checking with the com-

pany and securing its approval, and I did not as-

sume that I had that authority.

With respect to that part of your question as

to my authority to sit down with the union in an

atmosphere of give and take and work out language,
,|

I did not represent to the union that I had author-

ity in myself to change any of the clauses of the

contract, that is, even on a tentative basis, without
f

getting approval of the company.

Mr. Berke: I have no further questions.
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Redirect Examination

Q. (By Mr. Moore) : Did you make recommen-

dations to the company, Mr. Bahrs?

A. I made recommendations to the company.

Q. Do you know whether any of them were

accepted ?

Mr. Todd: A previous such question was put,

and an objection was made and sustained as I

recall it.

Mr. Berke: I asked the question and objection

was made on the ground of privilege.

Mr. Moore: I take it, it is a part of the

Mr. Berke: I am not making objection.

Trial Examiner Royster: You may answer. [144]

A. I can only recall the recommendations that

I made that were not followed by the company. I

can't recall otherwise.

Mr. Moore: I have no other questions.

The Witness: There is one thing I want to add

to the statement that I made, and that is that in

my dealings with the union I wanted to be par-

ticularly careful not to mislead the union in the

extent of the authority that I had as to negotiating

changes in the agreement because of my discussions

with the company, and the information the com-

pany had given to me as far as it was willing to

go on the various clauses in the contract. The com-

pany had indicated to me, generally speaking, as

the negotiations went along, how far it was pre-

pared to go. So I say I wish to make it plain that
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I felt I had no authority to go beyond that with-

out first taking the matter up with the company.

Further Cross Examination

Q. (By Mr. Berke) : In other words, you were

circumscribed within the limitations of what the

company had indicated to you it was willing to do,

and you couldn't go beyond those limitations?

A. Without first referring the matter to the

company and getting their approval, that is correct.

Q. Had you indicated to the union at any time,

at any of the meetings, what those limitations were ?

A. Well, generally speaking, I think I told the

union that [145] I didn't expect that the company

would accept the union's viewpoint on the union

shop, for example. I think I indicated to the union

that I would advise the company as to the com-

mon practice with reference to arbitrating griev-

ances, and so forth.

Q. But you made no change in your conversa-

tion with the union with respect to the grievance

procedure as set up in the company's proposal

which you submitted to the union? A. No.

Mr. Berke: I have no further questions.

The Witness: There was no revision of the

grievance proposal on behalf of the company from

its original proposal. The only thing the company

did was to agree to strike out the ''No Strike"

clause.

Q. (By Mr. Berke) : That was after you re-

ported to them? A. Yes.
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Mr. Berke: All right.

Trial Examiner Royster: Anything further?

Mr. Moore: No.

Trial Examiner Royster : That is all, Mr. Bahrs.

(Witness excused.)

Mr. Moore: That is the Respondent's case.

Trial Examiner Royster: Do you want to argue

the case, Mr. Berke? [146]

Mr. Berke: No, but I have some citations. If

you want them I would be glad to give them to you.

Trial Examiner Royster: I would be glad to

have citations from anyone, including you, Mr.

Todd.

Mr. Todd: Thank you very much, but not this

afternoon.

Trial Examiner Royster: Do you want to argue

the case, Mr. Moore?

Mr. Moore: I prefer to submit a brief after we

get the transcript, if that is possible.

Trial Examiner Royster: Do you intend doing

that, Mr. Berke?

Mr. Berke : Then I will give you a memorandum
of my citations.

Trial Examiner Royster : How much time do you

want?

Mr. Moore: I would prefer to have the time

start to run from the receipt of the transcript, if

that can be arranged. I don't know whether that is

within your power.

Trial Examiner Royster: No, it is not. I indi-

cated to Mr. Todd I would give you ten days from

L.l
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the close of the hearing. Of course, the record is

very short but I don't suppose you will have the

transcript before ten days.

Mr. Berke: Have they ordered expedited copy*?

The Reporter: No.

Mr. Moore : No, we have not. [147]

Mr. Berke: Give them a couple of days more.

Mr. Todd: Give us fifteen days. That will give

us five days after we get the transcript.

Trial Examiner Royster: I will allow fifteen

days for briefs.

Briefs should be submitted in triplicate, that is,

an original and two copies, and addressed to me,

Room 206 Appraisers Building, San Francisco 11.

There being nothing further, the hearing is closed.

(Whereupon, at 4:45 o'clock p.m., the hear-

ing in the above-entitled matter was closed.)
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No. 14,018

11^ THE

United States Court of Appeals

For the Ninth Circuit

In the Matter of

Lloyd A. Fry Roofing Company,

a corporation,

Petitioner,
vs.

National Labor Relations Board,

Respondent.

Y

PETITIONER'S OPENING BRIEF.

JURISDICTION.

By petition filed on September 14, 1953 (R. 67),

Petitioner requests this Court to review and set aside

an order of the National Labor Relations Board is-

sued against it on July 17, 1953 (R. 57). This Court

has jurisdiction of the proceedings pursuant to Sec-

tion 10(f) of the National Labor Relations Act, as

amended (61 Stat. 136, 29 U.S.C, Supp. V, Sec. 151,

et seq.), the alleged unfair labor practices having oc-

curred in the City and County of San Francisco and

in the City of San Leandro, both within the State of

California and within this judicial circuit. The



Board's Decision and Order is reported at 106

N.L.R.B. No. 34.

STATEMENT OF THE CASE.

The National Labor Relations Board has found

that Petitioner has violated Sections 8(a)(1) and

8(a)(5) of the Act in two particulars: one, by uni-

laterally changing working conditions at its San

Leandro plant on October 8, 1952; and two, by fail-

ing to invest a negotiator with requisite authority.

Petitioner is a Delaware corporation, with its prin-

cipal office and place of business at Summit, Illinois.

Petitioner is engaged at several plants located at

various points in the United States in the manufac-

ture of asphalt roofing. The only operation of the

Petitioner of concern here, is its plant in San

Leandro, California, where asphalt roofing, shingles

and rolled material is manufactured.

On August 27, 1952, following a Board-directed

election and based upon its result, the Board issued

its certificate to the Miscellaneous and Woodworkers

Union, Local 2565, affiliated with the Carpenters and

Joiners (hereinafter referred to as the Union), as

the representative for purposes of collective bargain-

ing of Petitioner's employees in a production and

maintenance unit at the San Leandro plant.

Immediately following notice of its certification,

the Union requested a meeting for purposes of nego-

tiation. Such a meeting was held on September 19,

I



1952, in the office of George Bahrs, a San Francisco

attorney whom the Petitioner had designated as its

representative. The Union presented a contract pro-

posal which was discussed in detail. Bahrs told them

that he would present the proposal, together with the

Union's supporting contentions, to the Petitioner

and would offer a counter-proposal at the earliest

opportunity. (R. 38-39.) On October 7, about 20

employees at the plant, were called into one of the

plant offices, where they were told by Dave McKay,

a superintendent from the head office, that as of the

following day, relief periods would be abolished.

Some of the men protested, but McKay told them

that the change would be made and that nothing could

be done about it. The men affected had for some time

in the past been given a 30-minute relief at the end

of each 90-minute working period. During an 8-hour

shift, four such relief periods occurred, and during

the one of his election, an employee might eat his

lunch. During any such period, employees who had

been relieved, might be directed to perform some bit

of maintenance work or to assist in an emergency

situation. Under the new arrangement, breaks were

provided and there was a half-hour lunch period.

(R. 158-60.)

On October 10, the second bargaining meeting oc-

curred, at which Bahrs offered a written counterpro-

posal and told the Union that the Company was pre-

I

pared to sign a contract on those terms. The offer was

not acceptable to the Union and its representatives

told Bahrs to what they objected. Bahrs, in the pres-



ence of Union representatives, then dictated a letter

to the Company, setting forth the Union position

and his evaluation of the situation in terms of a

possible strike. One of the Union negotiators, Ches-

ter Bartalini, said that the Company had better

supply a negotiator with authority to act or the

employees might strike, and asked if Bahrs could not

persuade the Petitioner to invest him with such au-

thority as would permit him to reach agreement on

whatever terms he thought fair. Bahrs answered that

he did not have such wide authority and did not ex-

pect to get it. He told them, however, that he would

make recommendations to the Company in respect to

contract terms.

At this second meeting, Mrs. White, one of the

Union representatives, said that she thought that

the Company had been guilty of a breach of good

conduct in making a change in working conditions

while a contract was in negotiation. Bahrs apologized

for the incident, stated that he had not known of it

before, and asked for further information to refer to

the Company. The subject was discussed at the meet-

ing and Mrs. White said the Union would be satis-

fied if time and a half was paid for meal periods dur-

ing which the employee was required to watch equip-

ment. Bahrs reported her proposal to the Company.

(R. 34, 186-87.)

On October 13, the employees in the unit, repre-

sented by the Union, began a strike which was still in

effect at the time of the hearing. Further meetings



were held on October 29, November 7, and finally, on

January 12, 1953. In the course of them, Bahrs said

that the Petitioner would modify its earlier position

to the extent that it would incorporate provisions to

recognize shop stewards, permit notices of Union

meetings to be posted on plant bulletin boards, and

would agree to forego a non-strike provision, rather

than submit grievances to final arbitration. On Oc-

tober 29, the Union representatives again requested

that the Company be represented by someone with

complete authority to execute a contract containing

terms beyond those theretofore authorized by the

Company.

The Board found that the authority of Petitioner's

representative was limited to the transmittal of pro-

posals to and from the Petitioner, discussion con-

cerning such proposals, and recommendations to the

Petitioner. The Petitioner, said the Board, "did not

give its negotiator sufficient authority to engage in

give-and-take collective bargaining and thereby vio-

lated Section 8(a) (5) of the Act." (R. 58.)

The Board issued its Order on July 17, 1953, di-

recting Petitioner to cease and desist from refusing

to bargain collectively in good faith, and from, in

any other like or related manner, interfering with,

restraining or coercing its employees in their right to

organize, form labor organizations, join Unions, bar-

gain collectively, or otherwise engage in concerted

activities for collective bargaining or other mutual

aid, or refrain from such activities. (R. 59-60.)



Affirmatively, Petitioner was ordered to bargain

collectively in good faith with the Union, '' designat-

ing as representative for purposes of negotiation, one

possessing authority to reach understanding with the

Union and if understanding is reached to embody the

understanding in a signed agreement." (R. 60.)

Petitioner was directed to post a notice stating that

it would bargain collectively with the Union, designat-

ing ^'as our negotiator an individual authorized to

reach an understanding with that organization with

respect to rates of pay, wages, hours of employment,

and other conditions of employment", and stating

that "if an understanding is reached, we will embody

such understanding in a signed agreement * * * We
will not by unilaterally changing working conditions

or by failing sufficiently to empower a negotiator to

meet and deal with the Union, or in any like or

related manner, interfere with, restrain or coerce our

employees in the exercise" of rights guaranteed to

them under the Act.

Following issuance of the Board's Order, Petitioner

filed its request for review with this Court.



AEGUMENT.

I.

THE BOARD'S FINDING OF FACT THAT PETITIONER VIO-
LATED SECTION 8(a)(5) OF THE ACT BY UNILATERALLY
CHANGING WORKING CONDITIONS IS NOT SUPPORTED BY
SUBSTANTIAL EVIDENCE ON THE RECORD CONSIDERED
AS A WHOLE.

The change in one of the plant working conditions

that occurred on October 1, 1952, was of the most

minor significance in the relationship between the

Company and the Union. It was undertaken upon the

initiative of a superintendent, Mr. McKay, and in-

volved a condition that had not previously been con-

sidered by the parties in their discussions or in their

respective written proposals. Bahrs did not know

of the change until Mrs. White called it to his atten-

tion at the meeting of October 10. The record will not

support even an inference that the change was for the

purpose of undermining the Union or interfering with

its standing as exclusive bargaining representative.

Nor can it be inferred that McKay, who was a

stranger to the negotiations, knew or suspected that

the Union would treat it as a subject for collective

bargaining. Bahrs immediately apologized for the

Company's action, attempted to ascertain the facts,

and reported to the Company in detail. (R. 186-87.)

If the change in these conditions had been of any

importance, it is most likely that union representa-

tives would have learned of it immediately and taken

some affirmative action. The fact that they waited

for three or four days, until the meeting of October
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10, and then described it as being only a breach of

good conduct (R. 186) establishes its inconsequential

character. Although the subject was discussed on

October 10, it was not thereafter mentioned by the

Union in any of the negotiation sessions. The pre-

cipitate action of the Union in calling the strike on

October 13, made it impossible for the Company to

revert to the old arrangement.

The Union, itself, attached no real importance to

this question during the negotiations, and the Board,

too, has adopted this approach. The Board does not

consider the incident as evidence of bad faith by Pe-

titioner, nor does the Board make any specific direc-

tion in its proposed Order for a restoration of the

old arrangement. The plain fact is that until the

time of the hearing, none of the parties attached any

significance to this matter.

II.

THE BOARD'S FINDINGS THAT PETITIONER DID NOT GIVE

ITS NEGOTIATOR SUFFICIENT AUTHORITY TO ENGAGE
IN GIVE-AND-TAKE COLLECTIVE BARGAINING, ARE CON-

TRARY TO ITS OWN FINDINGS, ARE UNSUPPORTED BY
COMPETENT FINDINGS, AND ARE AGAINST LAW.

The Board's case is predicated upon Section 8(a)

(5) of the Act (29 U.S.C, Chapter 7, Subchapter II,

158(a)(5)) which provides as follows:

''(a) It shall be an unfair labor practice for

an employer

—



(5) to refuse to bargain collectively with the
representatives of his employees, subject to the
provisions of section 159(a) of this title."

This is modified by Section 8(d) which provided in

part as follows:

"(d) For the purposes of this section, to bar-

gain collectively is the performance of the mu-
tual obligation of the employer and the repre-

sentative of the employees to meet at reason-

able times and confer in good faith with respect

to wages, hours, and other terms and conditions

of employment, or the negotiation of an agree-

ment, or any question arising thereunder, and
the execution of a written contract incorporating

any agreement reached if requested by either

party, but such obligation does not compel either

party to agree to a proposal or require the mak-
ing of a concession * * *" (Emphasis added.)

The process by which the Board concludes that

there has been a violation of the Act in this case is

as follows: First, the Board finds that, although

Petitioner's representative had authority to accept

and to reject proposals and to conclude a contract

with the Union if it did not exceed the authority con-

ferred upon him, his authority was somehow limited

to the transmittal of proposals to and from the Peti-

tioner, discussion concerning such proposals, and

recommendations to the Petitioner. (R. 32, 58, 205-6;

G.C. Ex. No. 7.) From these findings, together with

those of the Trial Examiner developing these matters

in detail, the Board found that the Petitioner did
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not give its negotiator sufficient authority to engage

in give-and-take collective bargaining. (R. 58.) The

lack of such authority, according to the Board, would

constitute a lack of good faith, and the absence of

good faith would place the Petitioner in violation of

Section 8(a)(5) of the Act.

a. The Board's findings are against law in holding that lack of

good faith is established solely on the basis of the representa-

tive's authority.

''In determining whether an employer has bar-

gained in good faith, the Board will examine the

employer's conduct 'as a whole' for a clear indi-

cation of bad faith, and usually will not rely

upon any one factor as conclusive evidence that

the employer did not genuinely try to reach an

agreement." National Labor Relations Board,

Sixteenth Annual Report, p. 203.

In the relatively few cases that have appeared be-

fore the Board where the authority of a representa-

tive was a factor in the determination of good faith,

the Board has consistently followed this rule. It is

well stated in one of the cases cited by the Board in

support of its findings in the instant case (R. 58),

Great Southern Trucking Co. v. National Labor Re-

lations Board, 127 F. 2d 180 (C.A. 4), where the

Court said:

"It is elementary that the National Labor Rela-

tions Act does not compel an employer to seek

out his employees or request their participation

in negotiations for purposes of collective bar-

gaining. N.L.R.B. V. Columbian Enameling and
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stamping Co., 306 U.S. 292. Nor was Southern
under any legal obligation to bargain solely

through its President, Raulerson, or through any
particular officer of the employer-corporation

which the representatives of the Union might
choose. N.L.R.B. v. Hopwood Retinning Co., 98

F. 2d 97 (CCA. 2). Nor is there any duty on
the part of the employer to he represented in the

bargaining negotiations by a person or persons

with competent authority to enter into a bind-

ing agreement ivith the employees (emphasis

added here) ; but the character and powers of

the person designated by the employer as the

negotiating agent is yet a factor which should be

taken into consideration in order to decide

whether the employer's effort to negotiate was
really made in good faith. See N.L.R.B. v. Hop-
wood Retinning Co., supra, and see National

Licorice Co. v. N.L.R.B., 309 U.S. 350, 354,

note 1."

By finding, ''on these facts, * * * that the (Peti-

tioner) did not give its negotiator sufficient author-

ity to engage in give-and-take collective bargaining,

and thereby violated Section 8(a)(5) of the Act"

(R. 58), the Board goes beyond the established case

law and its own rule of long standing. This finding is,

therefore, against law.

The heart of the Board's Order is in the affirmative

provisions wherein Petitioner is directed to designate

''as representative for purposes of negotiation one

possessing authority to reach understanding with the

Union and if an understanding is reached to embody
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the understanding in a signed agreement". (R. 60.)

The latter part of this mandate is of no consequence

in our present discussion—there is nothing in the rec-

ord to support an inference that Petitioner would,

under any circumstances, decline to reduce an agree-

ment to writing and sign it. The fact that Petitioner

submitted as a proposal an entire collective bargain-

ing agreement in writing establishes the contrary fact.

If the Board by its order means to require that the

negotiator be the person who signs the ultimate writ-

ing on behalf of Petitioner, we submit that it exceeds

the power conferred upon it by the Act.

"It is not the individual but the result, and
whether or not there has been collective bargain-

ing within the terms of the act, or at least an

attempt to do so, is the test."

N.L.R.B. V. Hopwood Retinning Co., 98 F. 2d

97.

The principal issue here focuses upon the Board's

requirement that Petitioner's bargaining representa-

tive possess "authority to reach understanding with

the Union * * *" (R. 60.) This directive is not clear

and is subject to one of two possible interpretations:

either the representative must have unrestricted au-

thority—a blank check, in effect—so that Petitioner

would be bound by whatever agreement he might

reach with the Union; or, he must have authority to

conclude an agreement and that it may be within pre-

determined limitations.
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b. The Board cannot require that a representative be given un-
limited authority.

Yery few business enterprises are able to function

except" through an agent who acts within an authority

conferred upon him by a principal. In the case of

a corporation the officers, agents and employees act in

accordance with instructions or limitations imposed

by the Board of Directors. The field of labor rela-

tions is no different, in this respect, than any other

field of corporate activity, and there is nothing in the

Act or in the debates of the Congress to indicate that

special treatment was intended, beyond the general

requirement of good faith. It is true that by law an

employer subject to the Act can no longer bargain

collectively in bad faith, but there is nothing in the

books that says the employer is dealing in bad faith

if he fails to give his bargaining representative a

blank check in negotiating with a union. The Act

does not set up a double standard of behavior in this

respect, with one measure for an employer and a

different measure for a union. The Act imposes the

good faith requirement on both parties, in the same

terms. The cases, at least insofar as they have re-

sulted in consideration of the problem at the judicial

level, recognize that bargaining representatives, like

other agents, live in a world of reality and must per-

form their function under prescribed limitations. As

the Court of Appeals for the Fourth Circuit said in

the Great Southern Trucking Company case, ''Nor

is there any duty on the part of the employer to be

represented in the bargaining negotiations by a per-
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son or persons with competent authority to enter into

a binding agreement with the employees." (127 F. 2d

180, at p. 185.)

At the hearing the General Counsel recognized that

the Board's complaint confined the question of George

Bahrs' authority to the issue of good faith. The Trial

Examiner and the Board, in their findings, have made

it very clear that the only element in the negotiations

which they relate to the Petitioner's good faith is the

scope of his authority. Said the Trial Examiner (R.

41-42) :

'*! have not attempted to set out in any detail

the proposals and counterproposals made at these

meetings. It is clear enough that they did not

develop to a point where it can be said that the

Respondent by the adoption of an inflexible posi-

tion or by a refusal to consider alternatives had

demonstrated a mind 'hermetically sealed' to

the Union's proposals. It is not the theory of the

complaint that the position of the Respondent

taken with respect to any matter of negotiation

was such as to carry with it an indicia of bad-

faith bargaining. It is clear that Bahrs was will-

ing to meet with the Union representatives at rea-

sonable times and to discuss with them matters af-

fecting wages, hours, and working conditions in

the plant."

As far as a careful search of the reported cases

discloses, no Court has indicated that a representa-

tive need be empowered to go further than to make a

tentative agreement subject to approval of his prin-
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cipal. If such agreement exceeds the authority

conferred, it will probably be rejected; if it is within

the authority conferred, it will probably be ap-

proved. But nowhere is there a requirement that au-

thority be unlimited or that any particular under-

standing be reached; the only test is good faith.

This rule, viewed from the other side of the bar-

gaining table, has been recently re-affirmed by the

Court of Appeals for the Second Circuit in N.L.R.B.

V. New Britain Machine Co., decided February 4,

1954. (Reported at 33 L.R.R.M. 2461, enforcing 105

N.L.R.B. No. 90.) In that case the employer argued

that the Union negotiators had accepted a proposal

and that subsequent rejection by the membership was

a repudiation of an existing agreement. In dismissing

the employer's claims the Court said:

^'The Evidence amply supports the Board's find-

ing (1) that the company understood that any

agreement by the union negotiators was to be sub-

ject to approval by the union membership, and

(2) that if the union negotiators said they would

accept the company's proposal to supply limited

wage data, that proposal was rejected the next

day by the union membership. Such restriction

on the authority of negotiators is valid, unless

the evidence shows, as it does not here, that the

bargaining was in had faith/' (Emphasis added.)

The Great Southern Trucking case is cited as au-

thority for the Court's statement. Measured by this

test, Bahrs' authority was more than adequate. His

cross-examination developed it as follows;
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UlThe Witness. There is one thing I want to

add to the statement that I made, and that is that

in my dealings with the union I wanted to be par-

ticularly careful not to mislead the union in

the extent of the authority that I had as to

negotiating changes in the agreement because of

my discussions with the company, and the in-

formation the company had given to me as far as

it was willing to go on the various clauses in the

contract. The company had indicated to me, gen-

erally speaking, as the negotiations went along,

how far it was prepared to go. So I say I wish

to make it plain that I felt I had no authority to

go beyond that without first taking the matter

up with the company.

Further Cross-examination.

Q. (by Mr. Berke). In other words, you were

circumscribed within the limitations of what the

company had indicated to you it was willing to

do, and you couldn't go beyond those limita-

tions ?

A. Without first referring the matter to the

company and getting their approval, that is cor-

rect." (R. 205-6.)

c. If the Board means to order the representative to make
agreement subject to rejection by the employer it exceeds

the power conferred upon it by the Act, because this cannot

be a requirement of good faith bargaining.

Without exception, every case relied upon by the

Board as authority for the Order issued in this

case involved other facts from which the Board might

find a refusal to bargain in good faith other than

the mere failure to clothe its negotiator with power
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to conclude a contract without referring back to his

principals. Many of the cases involve dilatory nego-

tiations, delaying tactics, and discussion of the union's

proposals or demands, but no substantial counter-

proposal which might serve as the basis for a con-

tract. Many of the cases also involve other acts of

discrimination or interference. Some of the cases in-

volve an adamant insistence upon conditions to which

the union was not obliged to accede before the em-

ployer would discuss anything further. They there-

fore are not authority in support of the Order issued

by the Board.

The Board has apparently evolved a theory that col-

lective bargaining requires the appointment of an

agent or negotiator who is empowered to arrive at a

tentative agreement subject to repudiation or rati-

fication by his principal. There is a clear implica-

tion of this objective in several Board decisions, none

of which have been reviewed judicially on this issue.

In the case at bar, for example, the Board finds that

Bahrs did not have ''sufficient authority to engage in

give-and-take collective bargaining". (R. 58.) This

implies that Bahrs, to meet the Board's standard,

must have made tentative concessions subject to ap-

proval of his principal. The Board has indicated that

this would be a requirement of ''give-and-take" bar-

gaining in Matter of Capital Transit Co., 106 N.L.

R.B. No. 29, 32 L.R.R.M. 1415, decided July 15, 1933.

There the Board said

:

"We agree with the Trial Examiner that the

Respondent did not refuse to bargain in good
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faith with the charging Union, Local No. 2,

Office Employees International Union, AFL. It

is clear from the record that the Respondent's

bargaining representative, T. Gr. Butler, had suffi-

cient authority from the Respondent to make,

upon his own initiative, agreements with the

Union, and to tentatively accept commitments,

both of which would have a strong likelihood of

being finally accepted by the Respondent. In

view of the extensive authority to partake in give-

and-take bargaining which the Respondent ac-

corded its negotiator, and because we find no in-

dication otherwise of a lack of good faith on the

part of the Respondent, we will dismiss the com-

plaint.
'

'

Bahrs could easily have gone through the motions

of such dealing in this case, and with the limited his-

tory of negotiation presented it would probably be

impossible to prove the subterfuge. But Bahrs would

not indulge in deception. His testimony demonstrates

the candor with which he negotiated with the Union.

''Q. Did the union representatives indicate

that all or any of these counter-proposals that

you made were acceptable to the union ?

A. (Mr. Bahrs). Well, they just said, all they

said was that the proposal of the Company was

not acceptable.

Q. Was there any further discussion at that

time of the other provisions of the union's pro-

posal or of the Company's original counter-pro-

posal, such as the union shop, or working hours,

or wages, seniority?
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A. (Mr. Bahrs). Yes. I told the union repre-

sentatives that I had informed the Company that

the union wanted the union shop provision in this

agreement that they had in all their contracts in

this area. I told the union representatives that

the Company had said there was no change in

their position, that they did not agree to the

union shop." (R. 181-82.)

"Q. Will you relate the discussion that took

place at the meeting on November 7 in your
office between yourself and the representatives of

the union?

A. (Mr. Bahrs). Well, I don't know that there

was anything specifically discussed, other than a

review of the position of the parties. I believe

that I informed the union representatives that I

had been in constant touch with the Company
and that they had refused to give me authority

to make any concessions any further than had al-

ready been given." (R. 184.)
* * 4t * * * *

''Q. (by Mr. Berke). As I understood you at

one point on your direct examination, Mr. Bahrs,

you stated to Mr. Cameron that you didn't think

the company was going to authorize you to change

its position. This was at a meeting in your office

on November 7, is that correct?

A. (Mr. Bahrs). That was about the time that

the company was

Q. being asked to show cause, yes.

A. (Mr. Bahrs). I don't think it was at the

meeting in my office on November 7. I had a tele-

phone conversation with Mr. Cameron in which I
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told him that I would be unable to attend the

meeting before the Executive Board of the Union,

and wanted to be sure that he understood that no

personal discourtesy was intended. Included in

the conversation I did mention to him that I

didn't think that the company would authorize

me to change the bargaining position that had

already been taken to a sufficient degree that a

proposal acceptable to the Union would evolve."

(R. 200-01.)

Which rule would be the better: the one which ap-

proves and encourages a frank and honest relation-

ship like this? Or a rule which would invite trickery

and deceit to conceal an unwillingness to meet a stat-

utory responsibility? The answer is too plain to

justify comment.

d. If the Board means that petitioner's representative must

have authority to conclude an agreement within the limits of

his authority, its Order is contrary to its findings, is without

support of competent findings, and is against law.

In order to understand the significance of the

Board's Order it is necessary to review briefly the

findings as amplified by undisputed portions of the

record.

1. Bahrs received the original proposal from the

Union, which was discussed in detail. He told the

Union committee that he would present it to Peti-

tioner, with the Union's supporting contentions, and

would submit a counterproposal. (R. 39^ 176-77.)
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2. At the second bargaining session Bahrs offered

a written counterproposal and told the Union that

Petitioner was prepared to sign such an agreement.

(R. 40, 177-79.)

3. The counterproposal was discussed and the

Union's position, together with Bahrs' recommenda-

tions, was reported to Company officials. (R. 40-41,

126-27.)

4. Bahrs had specific authority from the Company
and would not mislead the Union as to its extent. He
would not go beyond the limits of the authority with-

out first taking the matter up with the Company. (R.

205-6.)

5. Despite the fact that the Union called a strike

within three days after the second bargaining session,

the Company went right on negotiating with the

Union and modified its position on several points:

it agreed to a specific number of shop stewards, it

agreed to a bulletin board, and it offered to eliminate

a ''no strike" clause if the Union would accept the

Company's grievance procedure. (R. 41, 180-81.)

6. Changes were made by the Company after com-

munication from Bahrs, indicating that as a negoti-

ator he was actually affecting the proposals made by

Petitioner. (R. 206.)

From this it is apparent that Bahrs actually had

authority to present proposals, to discuss proposals,

to accept or reject proposals, and to negotiate and

conclude an agreement. The only ground for com-
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plaint hj the Board or by the Union is that Bahrs'

authority was subject to limitations in matters where

the Union's basic position went beyond anything there-

tofore authorized by the Company and therefore re-

quired Company approval. As far as the actual bar-

gaining situation was concerned, Bahrs was at the

time in compliance with the Board's proposed di-

rective that Petitioner designate a representative with

authority to reach understanding with the Union.

The record therefore leaves the Order without the

support of any competent findings. As we have al-

ready pointed out, the rule established by both ad-

ministrative and judicial decision is that the repre-

sentative must have only the authority to make ten-

tative agreement subject to approval of the principal.

In this case, Bahrs' authority went further, for he

actually could have concluded the agreement him-

self if it was within the scope of that authority, and

no reference to the principal would have been neces-

sary.

The Board itself has found that Petitioner did not

adopt an inflexible position, nor did it refuse to con-

sider alternatives. Petitioner's position, as to any

matter of negotiation, was not such as to carry with

it an indicia of bad-faith bargaining. (R. 41-42.) The

Board has thereby eliminated all of the common cir-

cumstances attendant upon a finding of bargaining in

bad faith—dilatory tactics, repudiation, refusal to

meet, and the like—and gone beyond its own well-

established rule that requires the presence of other
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factors before the question of a representative's au-

thority can be considered as evidence of lack of good

faith. Besides, as pointed out above, the record shows

that Petitioner did vest adequate authority in its rep-

resentative.

CONCLUSION.

The precipitate action taken by the Union through-

out its entire bargaining relationship with Petitioner

would indicate that the Union, not the Company, was

lacking in good faith. Experienced Union representa-

tives know that an employer spokesman must go back

to his principal continually during the course of nego-

tiations, even as the Union negotiators must do. In

this case the Union was badgering the Respondent

over a non-existent issue, attempting to build a record

upon which Board processes might be invoked to lend

it additional leverage. In essence the Union was in-

sisting that the employer designate as its representa-

tive someone who would have unlimited authority to

settle and sign an agreement without prior approval

of Respondent. The Union's attitude is typified by

the following testimony of Mr. Bahrs (R. 129) :

''The Witness. I would like to supplement my
statement as to the October 29 meeting. In a dis-

cussion with Mr. Henry Todd at that time I be-

lieve Mr. Henry Todd said that the company was

not engaged in collective bargaining because they

had not clothed me with the authority to sign a

contract without consulting anyone.
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At that time I told Mr. Henry Todd that no

one had ever given me authority, a blank check

to sign any kind of a contract without referring

it to the principals for approval, and that the

union representatives didn't have that authority

either.''

In this case the Board is asking this Court to place

Petitioner in an impossible dilemma for which there

is no basis in law. Either, on the one hand, the Com-

pany would be required to give a blank check author-

ity to its spokesman, whoever he might be, without

any power of review or correction over the man's de-

cisions, whether they be of judgment or otherwise.

This would be a completely unreasonable position for

this—or any other—employer^ and would be a conse-

quence of administrative legislation far beyond any-

thing intended when the Act was drawn. Moreover,

it should be pointed out, that the Act does not con-

template a double standard on the subject of good

faith bargaining. If this is to be the rule for employ-

ers it will likewise have to be the rule for unions, and

we submit that unions want such a rule no more than

do employers.

Or, on the other hand, if Petitioner designated a

representative whose authority was subject to limi-

tations—as was George Bahrs'—the representative

would always speak from the shadow of a contempt

proceeding. To place anybody in this position is un-

fair and unwarranted by law.
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In other cases where a similar problem has existed

the representative's authority has been only one of

several factors involved, and he could steer a safe

course by avoiding the pitfalls already marked for

him by the Board, such as unwarranted delay, repu-

diation of positions taken, or insistence on untenable

contract provisions. Here he would have no such ad-

vantage; the authority creating his agency might be

used by the Board as a foundation for a rule to show

cause. Such a situation cannot lead to the collective

bargaining that the Act was intended to promote.

Our views have been succinctly stated by a writer

in the Harvard Law Review, "with whose comments we

respectfully urge that this Court set aside the Board's

Order herein.

''Except in flagrant cases, it is usually quite

difficult to determine whether an employer has

been bargaining in good faith or only going

through the motions. It would seem that the

Board should continue to follow the approach

generally adopted in the past of issuing a cease

and desist order only when the course of the ne-

gotiations and other manifestations of the em-

ployer's attitude toward reaching an agreement

show rather clearly that there has been a refusal

to bargain. To allow the unions or management

to run to the Board with a substantial chance of

success whenever one does not accede to de-

mands of the other would destroy the very bar-

gaining which the Act was designed to protect.

Labor and management should try to solve their

differences by themselves, and the Board should
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intervene only when one or the other attempts to

make unfair use of superior bargaining power."

61 Harvard Law Review, 1232 (1948).

Dated, March 5, 1954.

Respectfully submitted,

Roth & Bahrs,

St. Sure and Moore,

By George 0. Bahrs,

Edward H. Moore,

Attorneys for Petitioner.

(Appendix Follows.)
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The relevant portions of the National Labor Rela-

tions Act, as amended (61 Stat. 136, 29 U.S.C., Supp.

V, Sec. 151 et seq.) are as follows:

Section 8 (a). It shall be an unfair labor practice

for an employer*******
(5) to refuse to bargain collectively with the

representatives of his employees, subject to the

provisions of section 159 (a) of this title.*******
Section 8 (d). For the purposes of this section,

to bargain collectvely is the performance of the

mutual obligation of the employer and the repre-

sentative of the employees to meet at reasonable

times and confer in good faith with respect to

wages, hours, and other terms and conditions of

employment, or the negotiation of an agreement,

or any question arising thereunder, and the execu-

tion of a written contract incorporating any

agreement reached if requested by either party,

but such obligation does not compel either party

to agree to a proposal or require the making of a

concession. * * ********
Section 10 (f). Any person aggrieved by a final

order of the Board granting or denying in whole

or in part the relief sought may obtain a review

of such order in any circuit court of appeals of

the United States in the circuit wherein the unfair

labor practice in question was alleged to have

been engaged in or wherein such person resides
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or transacts business, or in the United States

Court of Appeals for the District of Columbia, by
filing in such court a written petition praying

that the order of the Board be modified or set

aside. A copy of such petition shall be forth-

with served upon the Board, and thereupon the

aggrieved party shall file in the court a transcript

of the entire record in the proceeding, certified

by the Board, including the pleading and testi-

mony upon which the order complained of was

entered, and the findings and order of the Board.

Upon such filing, the court shall proceed in the

same manner as in the case of an application by

the Board imder subsection (e), and shall have

the same exclusive jurisdiction to grant to the

Board such temporary relief or restraining order

as it deems just and proper, and in like manner
to make and enter a decree enforcing, modifying,

and enforcing as so modified, or setting aside in

whole or in part the order of the Board ; the find-

ings of the Board with respect to questions of fact

if supported by substantial evidence on the record

considered as a whole shall in like manner be con-

clusive.
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In the United States Court of Appeals
for the Ninth Circuit

No. 14018

Lloyd A. Fry Roofing Company, petitioner

V.

National Labor Relations Board, respondent

ON PETITION TO REVIEW AND SET ASIDE, AND ON REQUEST
FOR ENFORCEMENT OF, AN ORDER OF THE NATIONAL LABOR
RELATIONS BOARD

BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD

JURISDICTION

This case is before the Court upon petition of Lloyd

A. Fry Roofing Company, herein called the Company,

to review and set aside the order of the Board (R.

59) ^ issued against it on July 17, 1953, pursuant to

Section 10 (c) of the National Labor Relations Act,

as amended (61 Stat. 136, 29 U. S. C, Supp. V, Sec.

151, et seq.), herein called the Act. The Board, in

its answer to the petition, requested enforcement of

its order (R. 72-73). The jurisdiction of this Court

is based upon Section 10 (e) and (f) of the Act,

^ Record references designated "R" refer to the record printed

pursuant to the rules of this Court. Wherever, in a series of ref-

erences, a semicolon appears, references preceding the semicolon

refer to the Board's findings and those following to the supporting

evidence.

(1)



the unfair labor practices having occurred in San

Leandro, California, within this judicial circuit.^ The

Board's decision and order (R. 57-61) are reported

in 106 NLRB No. 34.

COUNTERSTATEMENT OF THE CASE

I

The Board's findings and conclusions

Briefly, the issue in this case concerns the propriety

of the Board's determination (R. 44, 57-58) that the

Company, by unilaterally changing working condi-

tions, and by failing to give its negotiator sufficient

authority to engage in give-and-take collective bargain-

ing, refused to bargain with the Union, thereby violat-

ing Section 8 (a) (5) and (1) of the Act.

The subsidiary facts respecting the Board's deter-

mination may be summarized as follows

:

A. The bargaining negotiations and the unilateral change of working

conditions

1. The pattern of bargaining as initiated at the first conference

On August 27, 1952, as the result of a Board-di-

rected election, the Board certified Miscellaneous and

Woodworkers Union, Local 2565, United Brotherhood

of Carpenters and Joiners of America, AFL, herein

called the Union, as the exclusive representative of

^ Lloyd A. Fry Roofing Company is a Delaware corporation

having its principal office and place of business at Summit, Illinois.

It is engaged in the manufacture of asphalt roofing at several

plants located at various points in the United States. One of

these plants, located in San Leandro, California, is the sole plant

involved in this proceeding. The Company admits that it is

engaged in commerce within the meaning of the Act (R. 6-7,

11-15,80-81).



the Company's employees in an appropriate unit (R.

39; 81-82).

Upon being notified of its certification, the Union
immediately requested a bargaining conference with

the Company (R. 39; 85-86, 15-16). The Company
replied by suggesting that the Union forward its pro-

posals to it (R. 16-17). On September 19, 1952, union

representatives met with the Company's bargaining

representatives, attorney George Bahrs (R. 39; 87-88,

128, 174, 175)^ and the Company's assistant superin-

tendent, Callaway (R. 88, 175). The union repre-

sentatives submitted a proposed contract to Bahrs and

Callaway, and discussed its terms in detail (R. 39;

88, 89, 90, 111, 176-177, 17-24). While the union

representatives discussed each section, Bahrs ''didn't

agree or disagree. He just took notes on everything

[they] discussed." (R. 90, 176-177.) Union Rep-

resentative Rose White testified that Bahrs explained

"he would have to take notes of everything that we

discussed because he didn't have authority to negotiate

the agreement, and neither did Callaway" (R. 39;

90, 91).* In addition, Callaway stated that he could

not even give the union representative permission to

go through the Company's plant for the purpose of

setting up job classifications and wage rates without

first securing express permission from the Company's

general ofBce (R. 91-92).^

^ This meeting and all subsequent meetings between the Union

and the Company took place at Bahrs' office (R. 175)

.

* Bahrs testified that he did not remember that the subject of his

authority was raised at the first meeting (R. 39-40; 177).

^ Permission for this was denied through Bahrs on October 3,

1952 (R. 92).
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At the conclusion of the Union's discussion, Bahrs

stated that he would present the proposed agreement

together with the reasons for each paragraph to the

Company at its main office in Summit, Illinois, and

would offer a counterproposal at the earliest oppor-

tunity (R. 39; 92-93, 177).

2. The Company's unilateral change of working conditions

On October 6, just 4 days before the second bar-

gaining conference, the Company's general superin-

tendent, Dave McKay, called 20 employees into the

plant office (E. 40; 151-152). There, as testified to

without contradiction by Henry Phillips, one of the

employees present, McKay told the employees that

"the reliefs would be discontinued as of the following

workday'' (R. 40; 152).^ Phillips and another em-

ployee protested, but McKay replied "that was the

new ruling and that was it. There was nothing that

could be done about it" (R. 40; 152).

3. The Company's continued refusal to invest its negotiator with sufficient

authority to bargain

On October 10, the second conference was held be-

tween Union Representatives White and Bartalini

and Company Representatives Bahrs and Callaway

(R. 40; 93-94, 177-178). Bahrs gave the union repre-

sentatives copies of the Company's written counter-

proposal and told them that the Company would sign

a contract on those terms (R. 40 ; 94, 129, 178) . After

studying the counterproposal privately, the union

* Prior to October 6, a relief period of 30 minutes was allowed

after each 90-minute work period. Thus, during an 8-hour day,

4 relief periods were allowed, during one of which an employee

would eat his lunch (K. 40 ; 150-151)

.



representatives presented their objections to it to

Bahrs (R. 40; 95-96, 130, 178). Bahrs again made
notes of the Union's position on each point, and to

each request made replied that he would take note of

it and relay it to the Company (R. 97-98, 131, 132,

133, 134, 135, 136, 178, 187). In addition to the

objections to the counterproposal. Union Representa-

tive White objected to the Company's conduct of

unilaterally changing working conditions during con-

tract negotiations (R. 186). Bahrs, however, would

only accept a statement of the Union's objection,

which he noted (R. 187). Bahrs then testified, *^I

made a report of that to the company and, as far as

I was concerned, there was the bargaining on that

issue" (R. 187).' The '^ssue" and any possible solu-

tion to it was thereafter ignored by the Company.

During this discussion of objections and requests,

Bartalini asked Bahrs if he had the authority to nego-

tiate an agreement with the Union to which Bahrs

replied that he did not, ''that he was merely hired as

legal counsel, more or less as a go-between between

the Union and the Company" (R. 40-41; 129, 97,

178-179). Bartalini asked Callaway also whether he

had the authority to negotiate an agreement and again

received a negative reply (R. 129). Bartalini then

stated that he ''was afraid that we would have a hard

time restraining the people in the plant unless we

had some assurance that the Company would sit down

^ However, the October 10 letter from Bahrs to the Company,

which is Bahrs' report of the objections raised by the Union at

this time, makes no mention of this particular objection

(R. 33-36).
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with us and come to some agreement" (R. 137). Or,

as Bahrs himself put it, Bartalini said that "either

the Company would have to give me full authority

to make a contract, according to what I thought was

fair, or they would have to send somebody out with

authority to make a final decision; otherwise he

couldn't guarantee how long the men would stay on

the job" (R. 180). Bahrs answered that he did not

have such wide authority and did not expect to get it

(R. 41; 116, 179). He told them, however, that on

some subjects he would make recommendations to the

Company. Bahrs then, in the presence of the union

representatives, dictated a letter to the Company
stating the Union's position on each article of the

Company's counterproposal and its reasons therefor,

in terms of a possible strike (R. 40; 98-99, 136, 179,

33-36).'

That evening, the Union held a meeting of employees

in the unit and reported to them what had taken

place with the Company's representative. The em-

ployees then voted not to return to work the follow-

ing Monday, October 13, and accordingly, a strike

was begun on that date (R. 41; 101, 103).

The next meeting between the Union and the Com-

pany was held on October 29 (R. 41; 33, 101, 104, 117,

165, 180). Bahrs informed the union representatives

that the Company was willing to modify its earlier

position to the extent that it would recognize shop

^ As the Trial Examiner found, however, this letter and other

communications from Bahrs to the Company which appear in the

record amount "to no more than a factual report of developments

and Bahrs' prophecy as to a probable strike" (R. 42).



stewards, agree to a clause for bulletin boards for

official notices of union business only, and delete the

''No Strike" clause in its counterproposal. But,

Bahrs stated further, the Company would not agree

to an arbitration clause in the agreement or to a

union-shop clause. (R. 180-181.) When the union

representatives would not accept these proposals in

their entirety and Bahrs would not attempt to work

out a compromise, but would, as before, merely note

the Union's objections (R. 197-199), Union Repre-

sentative Curry, who had replaced Bartalini (R. 104),

asked both Bahrs and Callaway if either of them had

the authority to negotiate an agreement. When both

replied in the negative Curry said that the Company

should ''get somebody out here to negotiate this agree-

ment, instead of all this long-distance negotiation"

(R. 104-105, 165). Bahrs replied that all he could

do was refer such matters back to the Company in

Illinois (R. 105). When the meeting ended, the par-

ties had failed to settle the strike or to work out an

agreement (R. 105).

On November 7, the parties met for the fourth time

(R. 41; 105, 183) and Don Cameron, International

Representative of the Union (R. 106), asked Bahrs

why the Company had not sent someone who could

settle the differences between the parties. Bahrs re-

plied that it was "irregular," that "in the past * * *

Avhen he was put in on a case to negotiate an agree-

ment he could sit down and settle it, but this company

had never really given him the authority to sit down

and settle it or even to negotiate" (R. 107). Bahrs

himself admitted to the union representatives that the

292523—54 2
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Company **had refused to give me authority to make
any concessions any further than had already been

given" (R. 184). At the conclusion of the meeting,

Bahrs stated that he was going to ''get ahold of the

Company officials back in Illinois and that he would

call" the Union (R. 107). When Union Representa-

tive White returned to her office, Bahrs called and

told her, ^'everything was off, that whatever we had

discussed there that morning that there wasn't any-

thing at all that he could do, and he had no authority

to settle anything at all, and that that was it" (R.

108).

On January 12, the final meeting between the Com-

pany and the Union was held (R. 41; 108, 138, 184).

Union Representative Bartalini told Bahrs that the

Company at no time had delegated anybody with au-

thority to negotiate a contract and asked if something

could be done about it since the Union would be will-

ing to compromise in order to reach a settlement (R.

138-139).' Bahrs replied, "I'll go along with that"

(R. 139). He then suggested that Bartalini write him

a letter ''so that I [Bahrs] could be sure his position

was accurately conveyed to the Company" (R. 185,

139-140). The following day, pursuant to Bahrs'

suggestion, Bartalini wrote a letter stating the Union's

position (R. 140, 30-31). On January 20, the Com-

pany replied, stating that it had offered a counter-

proposal and later several concessions (supra, p. 6-7),

and that the only means of settling the dispute was

for the Union to accept the contract the Company had

^ The Union offered a lower wage structure than originally pro-

posed if the Company would agree to a union shop (R. 139, 185).
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submitted (R. 32). Significantly, this reply entirely

ignored the Union's request for an authorized repre-

sentative and the Union's compromise offer.

B. The Board's conclusions

On the foregoing facts, the Board, affirming the

trial examiner, concluded that the Company's conduct

contravened Section 8 (a) (5) and (1) of the Act

(R. 57-58). The Board found that the Company, by

limiting its representative's authority to the trans-

mittal of proposals to and from the Company, discus-

sions concerning such proposals, and recommendations

to the Company, failed to give its negotiator sufficient

authority to engage in give-and-take collective bar-

gaining and thereby violated Section 8 (a) (5) of the

Act (R. 58). The Board also found that the Com-

pany further violated Section 8 (a) (5) and (1) of

the Act by unilaterally changing working conditions

during the bargaining negotiations without according

the Union an opportunity to be heard (R. 57-58, 44,

46).

IL

The Board's order

The Board ordered petitioner to cease and desist

from the unfair labor practices found and from vio-

lating the Act in any like or related manner. Affirma-

tively, the Board ordered petitioner upon request to

bargain collectively with the Union, ''designating as

representative * * * one possessing authority to reach

imderstanding with the Union," to embody any un-

derstanding reached in a signed agreement, and to

post appropriate notices (R. 59-61).
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ARGUMENT

The Board properly found that the Company by unilaterally

changing working conditions and by failing to vest sufficient

authority in its bargaining negotiator violated Section 8 (a)

(5) and (1) of the Act

The Company does not strenuously resist that part

of the Board's order which rests on the Company's

failure to consult with the Union before eliminating

the four 30-minute rest periods. The illegality of this

unilateral action is established by controlling author-

ity." The Company suggests (Brief, p. 7) that it

had no intention to undermine the Union, but this

allegation, luisupported by reference to the record,

fails to distinguish the instant case from the authori-

ties cited in n. 10 ; see particularly the May case, 326

U. S. at 385, and cf. the discussion of "proof of

motive" in Radio Officers Union v. N. L. R. B., 74 S.

Ct. 323, 338. Similarly the contention (Brief, p. 8)

that "the Union, itself, attached no real importance

to this question" is not only unsupported by the rec-

ord (see R. 152, 186), but, even if true, would furnish

no defense to the Board's order designed to prevent

recurrence of the unfair labor practice. Cf. National

Licorice Co, v. N, L. R. B., 309 U. S. 350, 362; N, L.

R, B. V. Federal Engineering Co., 153 F. 2d 233, 234

(C. A. 6).

1° ;\^. L. R. B. V. Crompton-Highland Mills, 337 U. S. 217, 224;

May Dept. Stores v. N. L. R. B., 326 U. S. 376, 384; N. L. R. B. v.

Andrew Jergens Co., 175 F. 2d 130, 135-136 (C. A. 9), certiorari

denied, 338 U. S. 827; N. L. R. B. v. Shannon <& Simpson Casket

Co., 208 F. 2d 545, 548 (C. A. 9) ; see also N. L. R. B. v. American

Insurance Co., 187 F. 2d 307, 309 (C. A. 5), affirmed, 343 U. S.

395, 399, 409.
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We turn, then, to the more seriously contested issue

in the case: whether the Board properly found that

the Company by the limitations it imposed on its nego-

tiator failed to fulfill its statutory obligation to bar-

gain in good faith.

As this Court recently stated, "Once a union has

been duly certified as the statutory bargaining repre-

sentative of a unit of employees, the employer is under

a duty to enter into sincere, good faith negotiations

with that union, with an intent to settle the differences

and to arrive at an agreement." N. L, E, B. v. Shan-

non & Simpson Casket Co., 208 F. 2d 545, 548. This

duty to bargain is imposed because of Congress' belief,

expressed in Section 1 of the Act," that collective

bargaining would encourage industrial peace and pre-

vent strikes. And, as recognized by Congress (Sec-

tion 8 (d) of the Act) and the courts {Heinz Co. v.

N. L. R. B., 311 U. S. 514, 523-526), the ultimate

objective of collective bargaining is a signed written

contract.'^ This is not to say, of course, that failure

to reach agreement establishes a want of good faith.

But Congress has imposed on employers and unions the

obligation to "participate actively in the deliberations,"

to make "a sincere effort * * * to reach a common

ground," and to disphiy "a real sense [of] active co-

operation" (A^. L. li. B. V. Montgomery Ward d Co.,

133 F. 2(1 676, 686, 688 (C. A. 9)) to increase the

" Reprinted in the Appendix, m/m, p. 18. Other relevant pro-

visions of the Act are reprinted in the Appendix to the Company's

brief.

^2 See also the legislative history summarized in N. L. R. B. v.

Highland Park Mfg. Co., 110 F. 2d 632, 638 (C. A. 4).
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probability that eventually agreement will result, and

strikes will be averted.

By the same token, conduct which frustrates or

impedes the reaching of an agreement defeats the

ultimate Congressional objective. Again we empha-

size that where failure to agree arises out of an

impasse in negotiations and a failure to make con-

cessions, the conduct of the parties is not necessarily

unlawful even though the ultimate result is disap-

pointing in terms of the Congressional purpose. But

where the failure to agree arises out of conduct of

the employer ^^ which impedes the very act of nego-

tiating itself, then the conduct unlawfully defeats the

purpose of Congress, for the entire statute rests on

the premise that free and full negotiations are the best

guarantee against industrial strife.

The collective bargaining envisaged by Congress is,
,

of course, exemplified in across-the-table, face-to-face

negotiation. This was recognized as early as N. L.

R. B. V. P. Lorillard Co., 117 F. 2d 921, 924 (C. A. 6), ,

where the court observed

:

The collective bargaining features of the statute t

cannot be made effective unless employer and 1

employees cooperate in the give and take of f

personal conferences. While negotiations by

mail are sufficient if both parties accept that

procedure, if the employees do not agree, the j
employer must make his representative avail- >

able for conferences at the plant where the

controversy is in progress, and at reasonable

times and places, so that personal negotiations

are practicable.

" Or of the Union. See Section 8 (b) (3)

.

I
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And the court added in language squarely applicable

here:

If the far-flung activities of the respondent

place its main executives in New York City,

it can still readily designate responsible agents

on the ground to deal with employees. [Em-
phasis supplied.]

"

In the instant case, to be sure, the Company desig-

nated a representative to meet with the Union. But

the mere presence of an employer representative does

not of itself constitute "the give and take of personal

conferences." Collective bargaining entails free dis-

cussion, the exchange of ideas, and the joint hammer-

ing out of a mutually acceptable agreement. The

Company's representative in this case could contribute

no more to "collective bargaining" than could any

messenger boy. He himself admitted he was author-

ized only to present the Company's proposal and to

refer back to the Company any objections the Union

might have thereto. As the trial examiner stated, the

Company gave its representative so little authority

that it might as well have "insisted that negotiations

be carried on through the medium of the Post Office"

(R. 43). It is hardly surprising that "bargaining"

under such circumstances resulted in no agreement

and that the employees resorted to strike action.

A brief summary of the ''negotiations" illustrates

the limited and erroneous conception of ''collective

bargaining" which the Company urges as satisfying

the statutory requirement. Thus with respect to the

" See also the authorities cited by the Board, R. 58, n. 1, to which

should now be added Wheatland Electric Cooperative v.

N, L. R. B., 208 F. 2d 878, 880, 882 (C. A. 10).



14

Union's complaint over the Company's unilateral

change of working conditions, the Company's "bar-

gaining" representative testified that after ascertain-

ing the Union's position, ^'I made a report of that to

the Company, and, as far as I was concerned, there

was the bargaining on that issue" (R. 187). Simi-

larly, the Company's representative, after presenting

its counterproposal, refused to discuss the Union's

objections or requests, and merely noted them for later

submission to the Company (supra, p. 5). The same

procedure was repeated when the Company submitted

a later counterproposal (supra, p. 7). This pro-

cedure furnished no more opportunity for real com-

munication of ideas than would be afforded should

this Court, in lieu of hearing oral argument, dispatch

a messenger to hear argument of counsel, report it

back to the bench, convey the Court's questions to

counsel, return with counsel's response, and so on

ad infinitum.

Moreover, when the strike was under way and the

Union pleaded with the Company either to vest some

authority in Bahrs ''or to authorize one of their local

agents, or send out a representative from the home

office" (R. 31), the Company was unwilling to meet

with the Union. Instead it insisted on the Union's

accepting in its entirety the counterproposal which

the Company had forwarded through Bahrs, but

which, like the other company and Union proposals,

had never been the subject of face-to-face negotiation.

This continued refusal to meet in meaningful ''across

the table" bargaining, occurring as it did during a

strike when "the need for carrying out that obligation
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[to bargain] * * * is all the greater in order that a

peaceful settlement of the dispute may be reached, ''"

necessarily prolonged the strike, thereby highlighting

both the wisdom of Congress in requiring collective

bargaining as a means of minimizing industrial con-

flict, and the failure of the Company to meet the basic

elements of its obligation.

In short, like the law violator in N. L. R. B. v.

Mexia Textile Mills, 339 U. S. 563, 565, who
** shunt [ed] the union representatives from one com-

pany official to another in search of final authority,"

the Company here afforded the Union no opportunity

to engage in meaningful conferences. It is this

failure which violated the law.

We do not mean to contend, as the Company would

have the Court believe, that the bargaining representa-

tives must be given imlimited authority to conclude

an agreement, or to make binding commitments. Ob-

viously there is a broad middle ground between an

authority to conclude a contract and an *' authority"

only to listen and to report. Indeed the attorney who

served as the Company's negotiator himself recognized

the existence of this middle ground when he told the

union representative that his position here '^was a

little irregular from what he had been doing in the

past" but that 'Hhis company had never really given

him the authority to sit down and settle it or even to

negotiate'' (R. 107, emphasis supplied).

^5 N. L. R. B. V. Pecheur Lozenge Co., 209 F. 2d 393, 403 (C. A.

2) , citing Jejfery-DeWitt Insulator Co. v. N. L. R. B., 91 F. 2d 134,

140 (C. A. 4) , certiorari denied, 302 U. S. 731 ; see also N. L. R. B.

V. Biles-Coleman Lumber Co., 98 F. 2d 18, 22-23 (C. A. 9)

.
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Consequently the argument in Sections **b" and "d"

of the Company's brief (pp. 13-16, 20-23) falls wide

of the mark, for we make no suggestion that "the

representative be given unlimited authority'' or even

that he have "authority to conclude an agreement."

The Company similarly misconceives our position

when it argues (point "a," pp. 10-12) that the want

of authority of the bargaining representative is merely

a single element of bad faith. Our position here is

that the Company is guilty of an outright refusal to

bargain—a refusal as complete, in the eyes of the law,

as a refusal to meet at all or as the unilateral action,

of which the Company was also guilty. The statutory

duty to bargain, as we have seen, entails a duty to

engage in bargaining conferences upon request, and

failure to do so is a violation of the statute which is

not cured by a willingness to transmit successive

counterproposals by mail or by messenger. Finally,

contrary to the Company's point "c," pp. 16-20, the

Board does not "order the representative to make

agreement subject to rejection by the employer," for

the Act does not compel agreement. What the Act

compels and what the Board's order requires is noth-

ing more nor less than good faith collective bargain-

ing ; but such bargaining entails, inter alia, conferring

through representatives who have at least some au-

thority to express their principal's view and who can

explore possible avenues of agreement in over-the-

table negotiations. It is this fundamental requirement

of collective bargaining which the Company in this

case failed to observe.
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CONCLUSION

For the reasons stated, it is respectfully submitted

that the petition to set aside should be denied and that

the Board's order should be enforced in full.

George J. Bott,

General Counsel,

David P. Findling,

Associate General Counsel,

A. Norman Somers,

Assistant General Counsel,

Frederick U. Eeel,

Alan R. Waterstone,

Attorneys,

National Labor Relations Board,

April 1954.



APPENDIX

The relevant provisions of the National Labor Re-

lations Act, as amended (61 Stat. 136, 29 U. S. C.

Supp. V, Sees. 151, et seq.), are as follows:

Findings and Policies

"Section 1. The denial by some employers of

the right of employees to organize and the

refusal by some employers to accept the pro-

cedure of collective bargaining lead to strikes

and other forms of industrial strife or unrest,

v^hich have the intent or the necessary effect of

burdening or obstructing commerce by (a) im-
pairing the efficiency, safety, or operation of

the instrumentalities of commerce; (b) occur-

ring in the current of commerce; (c) materially

affecting, restraining, or controlling the flow of

raw materials or manufactured or processed
goods from or into the channels of commerce,
or the prices of such materials or goods in com-
merce; or (d) causing diminution of employ-
ment and wages in such volume as substantially

to impair or disrupt the market for goods flow-

ing from or into the channels of commerce.
"The inequality of bargaining power between

employees who do not possess full freedom of

association or actual liberty of contract, and
employers who are organized in the corporate

or other forms of ownership association sub-

stantially burdens and affects the flow of com-
merce, and tends to aggravate recurrent busi-

ness depressions, by depressing wage rates and
the purchasing power of wage earners in indus-

try and by preventing the stabilization of com-
petitive wage rates and working conditions

within and between industries.

(18)
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"Experience has proved that protection by-

law of the right of employees to organize and
bargain collectively safeguards commerce from
injury, impairment, or interruption, and pro-

motes the flow of commerce by removing certain

recognized sources of industrial strife and un-

rest, by encouraging practices fundamental to

the friendly adjustment of industrial disputes

arising out of differences as to wages, hours, or

other working conditions, and by restoring

equality of bargaining power between employers
and employees.
"Experience has further demonstrated that

certain practices by some labor organizations,

their officers, and members have the intent or

the necessary effect of burdening or obstructing

commerce by preventing the free flow of goods
in such commerce through strikes and other
forms of industrial unrest or through concerted
activities which impair the interest of the public
in the free flow of such commerce. The elim-

ination of such practices is a necessary condi-

tion to the assurance of the rights herein
guaranteed.

"It is hereby declared to be the policy of the
United States to eliminate the causes of certain

substantial obstructions to the free flow of com-
merce and to mitigate and eliminate these ob-
structions when they have occurred by
encouraging the practice and procedure of
collective bargaining and by protecting the
exercise by workers of full freedom of associa-
tion, self-organization, and designation of rep-
resentatives of their own choosing, for the
purpose of negotiating the terms and condi-
tions of their employment or other mutual aid
or protection.

o. s. GovERimeiiT PRiHTiis OFrieii ifM
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No. 14,018

IN THE

United States Court of Appeals

For the Ninth Circuit

In the Matter of

Lloyd A. Fry Roofing Company,

a corporation,

Petitioner,
vs.

National Labor Relations Board,

Respondent.

PETITIONER'S REPLY BRIEF.

A. THE BOARD'S COUNTERSTATEMENT OF THE CASE.

Two issues are presented upon this proceeding. The

first relates to a unilateral change in working condi-

tions at Petitioner's plant, which the Board has con-

cluded was a violation of Sections 8(a)(1) and

8(a)(5) of the Act. (National Labor Relations Act,

as amended, 61 Stat. 136, 29 U.S.C, Supp. Y, Sec. 151

et seq.) The Board's findings on the first issue are

attacked upon the ground that they are not supported

by substantial evidence upon the record considered

as a whole. (R. 44, 71.)



The second issue relates to the authority of Peti-

tioner's bargaining representative, George 0. Bahrs,

the Board having found that by failing to give him

"sufficient authority to engage in give-and-take

collective bargaining" Petitioner violated Section

8(a)(5) of the Act. (R. 58.) As to this issue, how-

ever, Petitioner recognizes that there is conflict in

the record and that these conflicts might have been

resolved in varying ways. The Board's Findings are

therefore accepted, for this purpose, and our chal-

lenge is upon the proposition that the ultimate Finding

stated above, together with the resulting Order, is

contrary to express findings of fact, is without the

support of competent findings, and is against law.

Petitioner, in its Statement of the Case (Opening

Brief pp. 2-6), confined its summary entirely to a

restatement of the matters of fact as expressly found

by the Trial Examiner and adopted by the Board,

virtually mutatis mutandi as to this issue. The Board,

however, has seen fit to reargue facts and to assert

as conclusive a number of matters upon which there

was contradiction. Inasmuch as the question before

the Court relates solely to the relationship between

the Board's own findings and its own order we see

no propriety in the Board's presentation of its selec-

tion of contraverted testimony at this stage of the

proceeding. The fact that such testimony might now

be relevant if the Board had adopted different find-

ings is of no moment.

To demonstrate to the Court that the record does

not make George Bahrs the black character that the



Board has painted we feel compelled to summarize

some of his testimony about the negotiations.

At the first meeting, held on September 19, 1952,

the Union presented as its proposal a contract which

was complete except for the wage scale. (R. 175.)

Bahrs did not think that the subject of his authority

was discussed at that time. (R. 177.) Bahrs told the

Union committee that he would report to the Com-

pany on the proposal, and would submit a counter-

proposal at the earliest opportunity. (R. 177.)

At the second meeting, on October 10, the counter-

proposal was presented. (R. 178.) Bahrs had pre-

pared this in part from a suggestion of the Company,

from discussions with the Company, and from dis-

cussion that Bahrs had with Mr. Calloway, the local

representative. (R. 197.) Bahrs told the committee

that the Company was prepared to sign a contract on

those terms. (R. 178.)

''Q. (Mr. Moore.) Was the question of your

authority to speak as a Company representative

raised by any union spokesman at that meeting ?

A. (Mr. Bahrs.) Well, only indirectly. I

think Mr. Bartalini said that the Company had

better get somebody out here with authority to

act pretty soon or they couldn't guarantee that

the men would stay on the job.

Q. Do you recall whether in substance either

of the union representatives asked you whether

you had authority to negotiate for the Fry Roof-

ing Company?
A. Well, they asked me if I would not per-

suade the Company to turn the case over to me so



that I could settle it on whatever terms I thought

were fair. I told them I did not have that

authority and did not expect to get authority to

negotiate an agreement except subject to their

approval." (R. 178-79.)

"Q. (Mr. Moore.) Did either of the union

representatives indicate to you then that a strike

would be called at any time within the following

week?
A. (Mr. Bahrs.) Well, there was only this

general statement of Mr. Bartalini that either

the Company would have to give me full author-

ity to make a contract, according to what I

thought was fair, or they would have to send

somebody out with authority to make a final de-

cision; otherwise, he couldn't guarantee how long

the men would stay on the job." (R. 179-80.)

The subject of rest periods, discussed elsewhere,

was reviewed. Following the meeting Bahrs made

recommendations to the Company. (R. 179.)

At the third meeting, held on October 29, after a

strike had been in progress for over two weeks, Bahrs

told the Union that the Company was modifying its

position on three separate issues. (R. 181.) The union

representatives stated that ''the proposal of the Com-

pany was not acceptable." (R. 181.) On the subject

of authority Bahrs stated (R. 189) :

'

' The Witness. I would like to supplement my
statement as to the October 29 meeting. In a dis-

cussion with Mr. Henry Todd at that time I be-

lieve Mr. Henry Todd said that the company was

not engaged in collective bargaining because they
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had not clothed me with the authority to sign a

contract without consulting anyone.

At that time I told Mr. Henry Todd that no one

had ever given me authority, a blank check to

sign any kind of a contract without referring

it to the principals for approval, and that the

union representatives didn't have that authority

either."

The Union had wanted a union shop provision, but

the Company did not agree to it. (R. 182.) Bahrs

reported his recommendation to the Company on cer-

tain other items. (R. 182.)

Another meeting took place on November 7, about

which Bahrs testified as follows:

'^Q. (Mr. Moore.) Will you relate the discus-

sion that took place at the meeting on November
7 in your office between yourself and the repre-

sentatives of the union?

A. (Mr. Bahrs.) Well, I don't know that

there was anything specifically discussed, other

than a review of the position of the parties. I

believe that I informed the union representatives

that I had been in constant touch with the Com-
pany and that they had refused to give me
authority to make any concessions any further

than had already been given.

Q. Was the subject of your authority as a

representative of the Company discussed at that

meeting 1

A. Well, I couldn't say. There were a num-

ber of meetings at which the union did say that

they either wanted me, or somebody else, to be

delegated the complete authority to settle and



sign a contract without going back and clearing

it with anybody, or they wanted some official of

the Company to come out here with the same

authority." (R. 184.)

At the final meeting held on January 12, 1953,

wages and other items were discussed in detail. (R.

185.)

It is just inconceivable that a highly skilled nego-

tiator such as George Bahrs would have made any

statements of the character attributed to him by the

Board in its " Counterstatement of the Case". (Pp.

2-9 of its Brief.) We are convinced that on the

record of his testimony the Board should have

adopted findings in favor of Petitioner much stronger

than it did. The record itself argues far more con-

vincingly for the conclusion that we asserted earlier,

namely, that the Union embarked upon a campaign

to develop a fictitious issue as to Bahrs' authority

for the sole purpose of availing itself of Board com-

pulsion. The objective, of course, was to accomplish

by this indirect means what could not be accomplished

by straight-forward negotiation. Nevertheless, we are

willing to rest our position upon the fact that the

Board's Order is not supported by its Findings.

B. THE BOARD'S POSITION ON THE UNILATERAL
WORK CHANGE.

In our opening brief (p. 7) we stated that the

change in working conditions was of the most minor

significance in the relationship between the Company



and the Union. We repeat that statement. There

is nothing to indicate that the Company intended to

undermine the Union by this action. (R. 186-87.)

The Board's argument to the contrary is rested on

May Department Stores v. N.L.R.B,, 326 U.S. 376,

385, 66 S.Ct. 203, 90 L. ed. 145, and Radio Officers

Union v. N.L.R.B., 98 L. ed. (Adv. op.) 253, 269.

The cases mentioned, and similar decisions, usually

involve a unilateral wage increase (the May case),

and the courts uniformly hold that specific evidence

of intent to encourage or discourage the Union is

not an indispensable element of proof because the

employer conduct inherently encourages or discourages

the Union. There are many phases of plant opera-

tion, however, where no such result follows. The

scheduling of shifts, arrangement of overtime, com-

mencement of the work day, are but a few of the

many in which there might or might not be encour-

agement or discouragement of the Union, depending

upon the circumstances. The case at bar falls into

this category. The Board has long recognized this

distinction. For example, in the Matter of Jackson,

34 N.L.R.B. 194, at 202, the Board said:

"* * * we are satisfied * * * that the respondents'

action in posting the notice of November 20 (fix-

ing wages and hours) was not intended to, and

did not have the effect of, discouraging collective

bargaining or membership in the Unions. While

a unilateral determination of terms of employ-

ment with respect to which a statutory represent-

ative is attempting to bargain normally evidences

bad faith, under all the circumstances of this
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ease, including the fact that immediately after the

posting of the notice the respondents continued

to discuss and consider the proposals of the

Unions, we do not find that the respondents' ac-

tion in issuing the notice without prior consulta-

tion constituted a refusal to bargain in good

faith."

To the same effect is Matter of Westchester News-

papers, Inc., 26 N.L.R.B. 630, at p. 642.

C. THE BOARD'S POSITION ON THE AUTHORITY
OF BARGAINING REPRESENTATIVE.

As we pointed out in our Opening Brief, p. 14,

there is no implication in the record that Petitioner

was unwilling to meet with the Union at proper times,

or that it had taken inflexible positions or refused

to consider bargaining alternatives. (R. 41-42.) The

sole question concerns the matter of George Bahrs'

authority. The statutory responsibility on Petitioner

is to bargain collectively in good faith. Essentially,

this hinges on the Petitioner's corporate state of

mind, which can be established only by evidence of

what Petitioner did. The Board and the Courts many

years ago recognized that the imputation of bad mo-

tives to an employer upon the basis of the authority

conferred upon his representative is not a subject

to be undertaken lightly. It is, therefore, the Board's

own rule, as well as the Court's, that the record must

be examined as a whole for a clear indication of bad

faith, and that usually no one factor will be taken as

conclusive evidence that the employer did not try



to reach an agreement. (National Labor Relations

Board, Sixteenth Annual Report, p. 203.) This is

the only rule that is applicable, and it is controlling

no matter how the issue is stated. The Board seems

to argue (Board's Brief, p. 16) that "the Company
is guilty of an outright refusal to bargain" and that

a different—but unspecified—rule should therefore be

followed. The best that can be said for such a posi-

tion is that it is a non sequitur.

We argued (Opening Brief, p. 13) that the Board

could not require that the representative be given

unlimited authority. We also argued (Opening Brief,

p. 30) that if the representative is to be required to

have authority to conclude an agreement within the

limits of his authority the proposed Order is contrary

to the Findings, is without support of competent

findings, and is against law. The Board says (Brief,

p. 16) that these arguments "fall(s) wide of the

mark, for we make no suggestion that Hhe representa-

tive be given unlimited authority' or even that he

have ^authority to conclude an agreement' '\ (Em-

phasis added.) We are at a loss to understand what

the Board means by such a statement, for its proposed

Order would require Petitioner to designate "as rep-

resentative for purposes of negotiation one possessing

authority to reach understanding with the Union."

(R. 60; emphasis added.)

In its conclusion, the Board states (Board's Brief,

p. 16) :

"What the Act compels and what the Board's

order requires is nothing more nor less than good
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faith collective bargaining; but such bargaining

entails, inter alia, conferring through representa-

tives who have at least some authority to express

their principal's view and who can explore possi-

ble avenues of agreement in over-the-table nego-

tiations.
'

'

The Board has expressly found that George Bahrs

had authority to transmit proposals to and from the

Petitioner, to discuss the proposals, and to make

reconamendations to the Petitioner, and to conclude

a contract with the Union upon the terms of the

Company's counter-proposal. (R. 40, 58.) We submit

that by these findings the Board has established that

Petitioner in fact complied with the Board's measure

of the statutory responsibility.

•
CONCLUSION.

For the foregoing reasons we urge that the petition

of Lloyd A. Fry Roofing Company be granted and

that the Board's Order be dismissed.

Dated, April 12, 1954.

Respectfully submitted.

Roth & Bahrs,

St. Sure and Mooke,

By George 0. Bahrs,

Edward H. Moore,

Attorneys for Petitioner,
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No. 14,018

IN THE

United States Court of Appeals

For the Ninth Circuit

In the Matter of

Lloyd A. Fry Roofing Company,

a corporation,

Petitioner,

vs.

National Labor Relations Board,

Respondent,

PETITION FOR A REHEARING.

To the Honorable William E. Orr, Honorable Homer
T. Bone, and Honorable Walter L. Pope, Circuit

Judges:

Lloyd A. Fry Roofing Company, a corporation, the

petitioner above named, hereby makes petition for a

rehearing of the above cause upon the grounds herein

set forth.

STATEMENT OF THE CASE.

On July 17, 1953, the National Labor Relations

Board, hereinafter referred to as the Board, issued



its decision and order against Petitioner, following

the customary proceedings. The matter before this

Court involved consideration of only two ultimate

findings of the Board:

1. The Board found that Petitioner had violated

the Act by making a unilateral change in working con-

ditions. Upon this finding the Board was upheld by

the Court.

2. The Board found that Petitioner had failed to

confer sufficient authority upon Petitioner's collective

bargaining representative, and thereby violated the

Act. Upon this finding of the Board this Court

expressly found that the failure of the Petitioner to

invest its representative with more authority, when

considered with all other circumstances shown, did

not constitute an unfair labor practice.

Despite the very limited nature of the violation

which the Court has found supported by the record,

the Board presented to this Court a proposed order

and decree which enjoins Petitioner in the broad

and sweeping language of the statute, and places Peti-

tioner in the same position as though it had been

found guilty of a long and studied course of conduct

violating the Act—a condition found to be absent by

the Board, which stated that there was nothing ^^in-

dicative of a predilection to commit other unfair

labor practices in the future." (R. 59.)



I.

THE ORDER IN ITS PRESENT FORM IS NOT SUPPORTED BY
COMPETENT EVIDENCE ON THE RECORD CONSIDERED AS
A WHOLE, AND IS AGAINST LAW AND CONTRARY TO THE
COURT'S FINDINGS.

The only evidence supporting a finding that Peti-

tioner committed an unfair labor practice indicates

that it made a unilateral change in certain working

conditions at a time when a Union was the exclusive

representative of the employees for purposes of col-

lective bargaining. This evidence, however, shows

that there was but a single, isolated change in the

schedule of rest periods. There is no direct evidence

to support a conclusion that the change was made

for the purpose of undermining the Union, or of

affecting the collective bargaining. The change was

made by a superintendent who was not a participant

in the negotiations. It was objected to by the Union

only once—at a meeting on October 10, 1953. Peti-

tioner's representative apologized for the incident and

declared his willingness to investigate and make it a

subject of further negotiations. Although there were

several more meetings, extending over a period of

three months, the Union did not refer to it again. It

had nothing whatsoever to do with the reaching of the

impasse or the initiation of the strike by the Union.

The Board expressly found that there was no pre-

dilection on the part of the Petitioner to commit

future unfair labor practices.

To require Petitioner, in general terms, to bargain

collectively with the Union upon request is therefore

to predicate a decree upon a refusal to negotiate—
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conduct which this Court has already found to be

absent. Despite the take-it-or-leave-it attitude of the

Union and its precipitate action in calling the strike,

and solely upon the basis of the change in working

conditions, which admittedly had nothing to do with

the failure of the negotiations, the decree places Peti-

tioner in precisely the same position as though it

had refused to meet with the Union to negotiate, or

as though it had raised spurious issues or engaged in

dilatory tactics. The present decree and order is

therefore without support in the record considered

as a whole, and is against law and contrary to the

Court's own findings.

By reason of the impasse reached in January, 1953,

without fault on the part of Petitioner, the obligation

of Petitioner to bargain collectively with the Union

upon its request is contingent solely upon the occur-

rence of some change in circumstances. In no way

does it rest upon a refusal to negotiate under Section

8(a)(5); this Court has expressly found that Peti-

tioner did negotiate in good faith with the Union.

Nor does it in any way rest upon the unilateral change

in working conditions; the Board did not so charge

in its complaint, nor is there any such evidence in

the record. In other words, the obligation to resume

negotiations exists solely by reason of the statute,

as it would against any other employer of union-

represented employees, and not upon any conduct of

Petitioner.

The decree and order should be confined to the

single issue of the unilateral change in working con-



ditions, the substance of which is indicated in the final

paragraph of the notice which Petitioner is directed

to post: ''We will not by unilaterally changing work-

ing conditions, or in any like or related manner, inter-

fere with, restrain, or coerce our employees in the

exercise of the right to self-organization", . . . and so

forth.

11.

THE DECREE AND ORDER SHOULD BE LIMITED TO UNILAT-
ERAL CHANGES IN WORKING CONDITIONS, AND LIKE OR
RELATED CONDUCT.

Section 8(a)(5) of the Act imposes upon an em-

ployer the duty to bargain collectively with the repre-

sentatives of his employees. The obvious example

of a violation of this provision, of course, is the case

where the employer flatly refuses to meet with the

Union, or by dilatory or obstructive tactics makes

effective meetings impossible. No such conduct is

involved in the instant case. The Board has found

that many other types of conduct, which usually are

wholly unrelated, also violate this section. For ex-

ample, the following acts are held to constitute a

refusal to bargain in good faith: by-passing the duly

authorized representatives of the Union (Valley

Broadcasting Co., 87 N.L.R.B., 1144) ; imposing illegal

or improper conditions upon the Union as a condition

of bargaining (Pauls Valley Milling Co., 82 N.L.R.B.

1266) ; insistence upon illegal conditions (American

Radio Association, 82 N.L.R.B., 1344) ; and a refusal

to furnish certain information to the Union (Electric



Auto-Lite Co., 89 N.L.R.B., 1192). The only incident

found to violate the Act in this case, however, is a

single unilateral change in working conditions, which

has no connection with these other forms of prohibited

conduct. Under such circumstances, therefore, it is

no more proper to make a blanket order enjoining

any act which would be a refusal to bargain in good

faith than it would be to make a blanket order under

Section 8(a)(1) of the Act which (under the former

Act) was set aside by the Court in N.L.R.B. v. Ex-

press Publishing Company, 312 U.S. 427, 85 L.ed. 930.

The Court there said:

"Congress has itself afforded a guide pointing

to the appropriate limits of the order which the

Board is to make in restraining unfair labor prac-

tices. By its definition and classification of un-

fair labor practices in the statute it has shown

that they are not always so similar or related

that the commission of one necessarily merits or

rightly admits of an order restraining all."

312 U.S. at 434, 85 L.ed at 936.

"In the light of these provisions we think that

congress did not contemplate that the courts

should, by contempt proceedings, try alleged

violations of the National Labor Relations Act

not in controversy and not found by the Board

and which are not similar or fairly related to the

unfair labor practice which the Board has found.

A Federal court has broad power to restrain

acts which are of the same type or class as un-

lawful acts which the court has found to have

been committed or whose commission in the fu-

ture, unless enjoined, may fairly be anticipated



from the defendant's conduct in the past. But
the mere fact that a court has found that a de-

fendant has committed an act in violation of a

statute does not justify an injunction broadly to

obey the statute and thus subject the defendant

to contempt proceedings if he shall at any time

in the future commit some new violation unlike

and imrelated to that with which he was origi-

nally charged. This Court will strike from an in-

junction decree restraints upon the commission

of unlawful acts which are thus dissociated from
those which a defendant has committed. '

'

312 U.S. at 435-36, 85 L.ed. at 936-37.

"The breadth of the order, like the injunction

of a court, must depend upon the circumstances

of each case, the purpose being to prevent viola-

tions, the threat of which in the future is indi-

cated because of their similarity or relation to

those unlawful acts which the Board has found

to have been committed by the employer in the

past.^'

312 U.S. at 436-37, 85 L.ed. at 937.

For comparable reasons the Court of Appeals for

the Seventh Circuit, in Aluminum Ore Company v.

N.L.R.B., 131 F. 2d 485, 147 A.L.R. 1, at p. 6, refused

to enter an order of the same scope as that entered

here. Said the Court:

'^We are not satisfied, however, with the order.

We have seen how narrow was the issue presented

to the Board, yet that body directed petitioner

to cease and desist from refusing to bargain and

then added 'And from engaging in any like or

related acts or conduct interfering with, restrain-

ing, or coercing its employees in the exercise of
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the right to self-organization, to form, join, or

assist labor organization, to bargain collectively

through representatives of their own choosing,

and to engage in concerted activities for the pur-

pose of collective bargaining or other mutual aid

or protection, as guaranteed in Section 7 of the

Act.'

The complaint was specific,—employment of

unilateral action, and refusal to divulge wage his-

tory. No 'like or related acts' were complained

of. Indeed, the relationship between the employer

and employee was friendly; each evidently

thought the conduct of the other beyond reproach

in all save this specific particular. Petitioner

was endeavoring to comply with the act; it was

wrong in its conception of its duty. Where it

appears, as here, that the acts complained of were

not malicious but inspired by a mistaken idea

upon the part of employer as to what it should

or might do in order to comply with the spirit

of the act and there was an absolute absence of

evidence of any probability or tendency to com-

mit 'like' offenses or of inclination to do other

than to endeavor to abide by the act, we think

the Board wholly unjustified in entering an in-

junction against things imthought of, imheard of

and unsuggested. This we think is in accord

with the announcement of the Supreme Court."

To the same effect is N.L.R.B. v. Armour & Co.,

(C.C.-IO) 154 F. 2d 570, 169 A.L.R. 421 at pp. 433-34,

and Hughes Tool Co. v. N.L.E.B., (C.C.-5) 147 P.

2d 69, 158 A.L.R. 1165 at p. 1173 ; see also N.L.R.B. v.

Reed & Prince Mfg. Co., 196 F. 2d 755, 21 Labor

Cases H 66,828.



Upon the authority of these cases, if the record

in this case is to support any remedial order it should

in substance be confined to the enjoining of unilateral

changes in working conditions, and any like or related

acts which would constitute unfair labor practices

under Section 8(a)(5).

CONCLUSION.

The decree and order places Petitioner in exactly

the same position, for all practical purposes, as

though it had been found guilty of an outright refusal

to meet and negotiate with the Union, and as though

this Court has found from the evidence an implica-

tion that such illegal conduct would be continued,

despite the fact that the Court's express findings

were to the contrary. Petitioner finds itself in as dif-

ficult a position as though the Board had successfully

found against it on all issues raised by the complaint.

Henceforth, however remote and unrelated to uni-

lateral changes in working conditions the conduct of

Petitioner may be, if it is considered by the Board

as a refusal to bargain in good faith it will subject

Petitioner unjustifiably to the indignities of a con-

tempt proceeding. Every inability of Petitioner to

yield to Union demands, every resolution of employee

grievances, every management decision which affects

employment conditions, v^ill be weighed by Petitioner

under the compulsions implicit in a rule to show

cause. On the sole basis of a unilateral act which

admittedly had nothing to do with termination of
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negotiations, Petitioner is placed in the position of an

employer who has been guilty of a wilful refusal to

negotiate—and this, with a Union whose precipitate

behaviour resulted in the termination of the bargain-

ing! This Court sits as a Court of equity, and it

should not place Petitioner in a position of such mani-

fest unfairness. j

Petitioner will yield to this Court's determination

that it shall stand enjoined from further imilateral

changes in working conditions, and having yielded,

we will accept the sanctions of the contempt process

that may apply to such changes in the future. Peti-

tioner has every intention of living up to all of its

obligations under Section 8(a)(5) of the Act. But

with the extremely narrow basis upon which that

portion of the decree rests—the isolated character of

the act, the circumstances under which it occurred,

and the finding that there is no predilection to future

violations of the Act—Petitioner should not be re-

quired to perform all the rest of its statutory obliga-

tions in the ever-present shadow of contempt proceed-

ings. As to action other than changes in working con-

ditions the Petitioner should be in the same position

as every other employer, with the Board rather than

the Court to be the initial trier of the fact in measur-

ing the legality of its conduct. And by covering "like

or related conduct" along with the prohibition against

unilateral changes in working conditions the Board

will be able to invoke the aid of this Court to the

fullest extent justified by the record, without in any

way jeopardizing the Union.
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For the reasons stated we therefore urge that this

petition for rehearing be granted and that the decree

and order heretofore entered in this cause be modified

so that Petitioner is enjoined only from making

further unilateral changes in working conditions, and

in any like or related manner interfering with rights

of the employees.

Dated, Oakland, California,

February 7, 1955.

Respectfully submitted.

Roth & Bahrs,

St. Sure, Moore & Corbett,

Attorneys for Petitioner.
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Certificate of Counsel.

The undersigned counsel for Petitioner in the fore-

going matter hereby certifies that in his judgment

this Petition for a Rehearing is well founded and

that it is not interposed for delay.

Dated, Oakland, California,

February 7, 1955.

Roth & Bahrs,

St. Suee, Moore & Corbett,

By Edward H. Moore,

Attorneys for Petitioner.














